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Cityof Elkhart

Redevelopment Commission

AMENDED
AGENDA FOR ELKHART REDEVELOPMENT COMMISSION MEETING
MUNICIPAL BUILDING (2"° FLOOR), COUNCIL CHAMBERS
TUESDAY, AUGUST 8, 2023 at 4:00 P.M.

THIS MEETING WILL BE HELD IN-PERSON & ELECTRONICALLY VIA WEBEX
To join, go
https://coei.webex.com/coei/j.php?MTID=m78b80c201dec37295dad6f56162122¢3
enter 2302 012 6765 as the event number and RDC8 as the event password.
To join by phone, call 1-415-655-0001, enter 2302 012 6765 ##
Press * 6 to unmute telephone
Comments and questions may be submitted via the WebEx app during the meeting, or may be

submitted to adam.fann@coei.org prior to the meeting.

1. Call to Order

2. Approval of Minutes
e July 11, 2023 Regular Meeting Minutes
3. New Business

a) Open Bids

c) Niblock Access Agreement
o Approve request granting Niblock Excavating, Inc. access to Real Estate at
3508 South Main Street to place work trailer and perform services
described in the access agreement.
d) 5711 Division - Lacasa
e Authorize publication of notice of public hearing to consider the offering of
real estate (Alley at 511 Division Street) for sale or grant to Lacasa, Inc.
under 36-7-14-22.2



e) State Road 19 Improvements

e Approve funding for the Cassopolis Street improvements and appropriate
$8,140,000 from the Cassopolis Corridor Economic Development Area
Allocation Area Special Fund.

e Approve Abonmarche contract for engineering oversight of construction of
the Cassopolis Street improvements and appropriate $300,000 from
Cassopolis Corridor Economic Development Area Allocation Special Fund to
cover the cost of services.

f) 1701 Sterling Avenue Environmental Remediation Contract

e Approve Roberts Environmental Contract and appropriate funds to cover

this this service
g) 1701 Sterling Avenue - Advantix

e Approve Transfer of Real Estate and Purchase & Development Agreement

with Advantix Development Corporation.
h) 1101 East Beardsley Settlement Agreement

o Approve Settlement Agreements on 1101 East Beardsley environmental
clean-up.

i) 1101 East Beardsley SWPPP Install

e Approve contract with Reed Excavating for installing silt fence and
temporary drive at 1101 East Beardsley as required by IDEM under the
Storm Water Pollution Protection Plan (SWPPP) and appropriate $10,500
from Foundry Settlement Special Fund to cover the costs of services.

j) Lighting Downtown Elkhart Request
e Appropriate funding for Downtown After Dark
k) Community Development Block Grant (CDBG) Program Year 23 Subrecipient
Agreement

e Boys and Girls Club of Elkhart County, Inc.

e Council on Aging of Elkhart County

e Goodwill Industries of Michiana

e YWCA North Central Indiana

l) Lex-Main Forgivable Loan
e Approve Assumption Agreement with Lex/Main and JJ Dalton, LLC

4. Staff Updates

5. Other Business
a) Warrick and Boyn Invoice
b) TIF Report

9. Public Comment

10. Adjournment




City o Elkhart

Redevelopment Commission

REGULAR MEETING
ELKHART REDEVELOPMENT COMMISSION
LOCATION: CITY HALL, 2"°. FLOOR, COUNCIL CHAMBERS
Tuesday, July 11, 2023
4:00 p.m.

PRESENT: Dina Harris, Alex Holtz, Gerry Roberts, Sandi Schreiber, Wes
' Steffen, Dorisanne Nielsen,; Gary Boyn, Adam Fann, Mary Kaczka,
Mike Huber, Jacob Wolgamood, Jamie Arce, Sherry Weber
(Recording Secretary), Jason Selmer (Baker Tilly), Greg Balsano
(Baker Tilly), Brad Hunsberger (Lacasa), Thomas Kulesia II, and
Nakeisha Alayna Alexis

PRESENT BY WEBEX: Chris Pottratz

CALL TO ORDER
This meeting was held in-person, telephonically and virtually through WEBEX. Mrs. Schreiber called

the meeting to order at 4:01 pm.

AMENDMENT OF JULY 11, 2023 AGENDA
Mrs. Schreiber asked for a motion to amend the July 11, 2023 Agenda. Moved by Ms. Harris. Seconded

by Mr. Steffen. Voice vote, all in favor, motion approved.

APPROVAL OF JUNE 13, 2023 REGULAR MEETING MINUTES

Mrs. Schreiber asked for a motion to approve the June 13, 2023 Regular Meeting Minutes. Moved by
Ms. Harris. Seconded by Mr. Steffen. Voice vote, all in favor, minutes approved.

NEW BUSINESS
A. OPEN OFFERS
Mr. Adam Fann addressed the commission stating there are no bids to open.

B. ANNUAL TIF REPORT

Mr. Mike Huber addressed the commission, explained the annual TIF report, how it will be used and
answered questions. Jason Selmer and Greg Balsano from Baker Tilly presented the 2022 Annual TIF
Report to the Redevelopment Commission and answered their questions.
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C. NELSON LAW GROUP INVOICE #23088

Mr. Gary Boyn addressed the commission and answered questions. Mrs. Schreiber asked for a motion
to approve the Nelson Law Group invoice #23088 for $3303.50 for services on 1101 E. Beardsley (Conn-
Selmer) through May 2023 and appropriate this amount from the Downtown Allocation Area No. 1
Special Fund to pay this invoice. Moved by Mr. Holtz. Seconded by Mr. Roberts. Voice vote, all in favor,

motion approved.

D. ICE MILLER INVOICE #01-2210660

Mr. Gary Boyn addressed the commission and answered questions. Mrs. Schreiber asked for a
motion to approve the Ice Miller invoice #01-2210660 for $315.00 for services on G&W Industries VRP
Closure through May 2023 and appropriate this amount from the Consolidated South Elkhart
Economic Development/Redevelopment TIF Allocation Area Special Fund to pay this invoice. Moved
by Mr. Roberts. Seconded by Ms. Harris. Voice vote, all in favor, motion approved.

E. TRANSFER OF 535 WEST LEXINGTON TO BOARD OF WORKS

Mr. Adam Fann addressed the commission and answered questions. Mrs. Schreiber asked for a
motion authorizing the transfer of real property to the City of Elkhart Board of Public Works. Moved
by Ms. Harris. Seconded by Mr. Roberts. Voice vote, all in favor, motion approved.

F. ACCEPTANCE OF 511 DIVISION FROM BOARD OF WORKS

Mr. Adam Fann addressed the commission and answered questions. Mrs. Schreiber asked for a
motion to approve the acceptance of real property from the City of Elkhart Board of Public Works.
Moved by Mr. Holtz. Seconded by Mr. Steffen. Voice vote, all in favor, motion approved.

G. PARKWAY DECLATORY RESOLUTION

Mr. Mike Huber addressed the commission and answered questions. Mrs. Schreiber asked for a
motion to approve the resolution declaring Parkway at 17 Economic Development Area, approve the
Economic Development Area Plan and establish an allocation area for the purpose of tax increment
financing. Moved by Ms. Harris. Seconded by Mr. Steffen. Voice vote, all in favor, motion approved.

H. RAILROAD CORRIDOR IMPROVEMENTS

Mr. Mike Huber addressed the commission and answered questions. Mrs. Schreiber asked for a
motion to approve the railroad corridor improvements project, request that the Board of Works
handle all contracts, and supervise all work. Appropriate $228,000 from Allocation Area No. Tand
$429,000 from TECH Park Tax Allocation Area to cover the costs with any unused funds to be
returned to the appropriate account, and authorizing officers to do all things desirable in
furtherance of this resolution. Moved by Ms. Harris. Seconded by Mr. Steffen. Voice vote, all in

favor, motion approved.

I. RIVER DISTRICT DEVELOPMENT AGREEMENT EXTENSION

Mr. Mike Huber addressed the commission and answered questions. Mrs. Schreiber asked for a
motion to grant EOZ’s request to submit a revised Development Plan and propose amendments to
the agreement by September 30, 2023 for consideration by the Commission. Moved by Mr. Roberts.
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Seconded by Mr. Holtz. Mr. Steffen recused himself from the conversation, as he is an adjacent
property owner. Voice vote, all in favor, one recused. Motion approved.

J. LACASA INC SUBRECIPIENT AGREEMENT FOR REHAB OF 209 N SECOND STREET
Ms. Mary Kaczka addressed the commission and answered questions. Mrs. Schreiber asked for a
motion to approve the Lacasa sub recipient agreement submitted to the commission for
rehabilitation funds for 209 North Second Street. Moved by Mr. Holtz. Seconded by Mr. Steffen.
Voice vote, all in favor, motion approved.

K. 511 DIVISION LACASA ADDITIONAL APPROPRIATION

Mr. Adam Fann addressed the commission and answered questions. Mrs. Schreiber asked for a
motion to approve the resolution appropriating funds to pay for infrastructure improvements for the
511 Division project. Moved by Mr. Roberts. Seconded by Ms. Harris. Mr. Brad Hunsberger from
Lacasa answered additional questions. Voice vote, all in favor, motion approved.

L. SUBORDINATION OF THE CITY LEIN TO IHCDA (CDBG/LACASA) - 146 State Street
Ms. Mary Kaczka addressed the commission and answered questions. Mrs. Schreiber asked for a
motion to approving the execution of subordinating the City lein and consenting to the IHCDA loan
which will have priority. Moved by Mr. Holtz. Seconded by Mr. Steffen. Mr. Roberts recused himself
from the conversation, as he is an adjoining property owner. Voice vote, all in favor, one recused.
motion approved.

STAFF UPDATES
Mr. Adam Fann addressed the commission with updates on projects around the city.

o 1000 Block of South Main - Asbestos removal almost complete.

o 1101 Beardsley - Fire Department is currently doing some training on property and will be out
there for the next couple of days. Still waiting on SWPP. Once we receive SWPP results, will
begin demolition.

e 1045 South Main - POSI work is wrapped up. They did find some left over petroleum.
Brownfield asked for more excavation. We should have a clear closure letter soon.

o State Road 19 Improvements - We have been getting many questions and hope to have a
competitive bid for the Board of Works meeting on the 18™.

OTHER BUSINESS
Mr. Boyn stated the current work amount on the Warrick and Boyn invoice is for $12,647.85. Ms.

Schreiber asked for a motion to approve the Warrick and Boyn invoice in the sum of $12,647.85.
Moved by Mr. Roberts. Seconded by Ms. Harris. Voice vote, all in favor, motion approved.

TIF Report was reviewed by the Commission

PUBLIC COMMENT
Nekeisha Alayna Alexis addressed the Commission and asked about the structural study done on

the Kelby Love mural building. Ms. Alexis thanked Alex Holtz for joining the Benham West
screenings on Juneteenth. Adam Fann answered questions about the Kelby Love mural building. A
structural analysis has been completed and is turned over to the administration. The City has
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contracted to have high-resolution images taken of the Kelby Love mural, which have been turned
over to the administration. The City does not have control over the use of the images, that control
lies with the family. Whatever happens with the images has to have the consent of Kelby Love's

family.

Thomas Kulesia Il addressed the Commission. Mr. Kulesia asked questions about the Elkhart
community, how to hold developers to a minimum standard, and how to guarantee investments

generate the best outcome for the City.

ADJOURNMENT
There being no further discussion, Mrs. Schreiber asked for a motion to adjourn the meeting. Moved

by Ms. Harris. Seconded by Mr. Holtz. Voice vote, all in favor, motion approved. The meeting
adjourned at 5:18 p.m. Next meeting is on Tuesday, August 8, 2023 at 4:00 p.m. in Council Chambers.

SANDRA SCHREIBER, PRESIDENT
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Cityof Elkhart

Redevelopment Commission

Elkhart Redevelopment Commission
Pre-Agenda Meeting Summary
For July 7, 2023

PRESENT: Dina Harris, Sandi Schreiber, Wes Steffen, Alex Holtz, Gary Boyn,
Mike Huber, Adam Fann, Jacob Wolgamood, Sherry Weber, Mary

Kaczka, and Drew Wynes

PRESENT BY WEBEX: Gerry Roberts, Chris Pottratz and Jamie Arce

The Commission reviewed each agenda item and staff explained the status of each matter to date
and the need for and purpose of the proposed Resolution to be acted upon at the upcoming Elkhart

Redevelopment Commission meeting on July 11, 2023.



Q.
RESOLUTION NO. 23-R- (’ .

RESOLUTION OF THE REDEVELOPMENT COMMI 410N OF THE
CITY OF ELK{ART, INDIANA, APPROVING ICE MILLER BILLING
FOR VRP CLOYURE SERVICESAND APPROPRIA/TING FUNDS

Whereas, The Commission\has employed Ice Miller, LLP fo seek recovery of City costs and damages
arising from the environmerfigl contamination at the G&W Industries, Inc. and for services related to

VRP Closure on the site; and

Whereas, the Commission has regeived and reviewg {i the attached Invoice 01-2215388 in the amount
of $225.00 for VRP Closure servicgs through June/30, 2023 (the “Invoice™); and

Whereas, the Commission believes K is in the¢ best interest of the City and its inhabitants that the
Invoice be approved and the funds appigpriatgd to pay the same.

NOW THEREFORE, BE IT RESOLVEDY
1. The Commission approves .,r Invgice for payment in the amount of $225.00.

2. The Commission appropgiates the syn of $225.00 from the Consolidated South Elkhart
Economic Developmen{/Redevelopmdgt TIF Allocation Area Special Fund to pay the

Invoice. f

3. The Commission aufhorizes its officers t§ do all acts which they deem necessary and
appropriate in furthgrance of this Resolution

ADOPTED BY MAJORITY/VOTE THIS 8th DAY OF Al (GUST 2023.

CITY OF ELKHART, REDEVELOPMENT
COMMISSION

By
Sandra Schreiber, Presiddnt

ATTEST:

By
Alex Holtz, Secretary




iceMil
c I er One American Square §Suile 2900% Indianapolis, IN 46282-0200

LEGAL COUNSEL

WRITER’S DIRECT NUMBER: (317) 236-5942

July 28, 2023 DiRecT FAX: (317) 5024822

INTERNET: BRENT.HUBER@ICEMILLER.COM

VIA E-MAIL

Sherry Weber
Development Services
201 S. 2" Street
Elkhart, IN 46516
sherry.weber@coei.org

RE: City of Elkhart/ G & W Industries (VRP Closure- Hourly Matter)
Our Matter No. 002600.00001

Dear Sherry:

Enclosed please find our interim statement for services rendered in the above-referenced
matter for the period ending June 30, 2023. If you have any questions regarding this statement,

please contact me.
Very truly yours,

ICE MILLER LLP

Y

Brent W. Huber

BWH/djj
Enclosure

cc: Adam Fann
John Espar
Gary Boyn

lce Miler LLP | ‘ icemiller.com

4855-0693-7202.1



IceMiller

LEGAL COUNSEL

Invoice No. 01-2215388
July 15, 2023

Attn: John Espar, Gary Boyn, & Dana Donald
City of Elkhart

229 S. Second Street

Elkhart, IN 46516

Re: City of Elkhart v. G&W Industries, et al. VRP Closure
Our Matter No. 002600.00001

INVOICE SUMMARY

For Services rendered through June 30, 2023

Professional Services $225.00
Total Current Invoice $225.00
Previous Balance Due $315.00
Total Balance Due $540.00

Thank you for giving Ice Miller the opportunity to serve you. We appreciate your business and the confidence you have
placed in us. Please call if we can be of further assistance.

b"%izlgzm/zi/m

‘.

New payment option for you. You can now pay your
invoice by E-check.

Find out more by contacting PAYICE@icemiller.com.




City of Elkhart v. G&W Industries, et al. VRP Closure Invoice No. 01-2215388

Our Matter No. 002600.00001 July 15,2023
PROFESSIONAL SERVICES

Date Initials Description Hours Rate Amount

06/20/2023 HUBEB Telephone conference with IDEM's . Hack 0.30 $450.00 $135.00
(IDEM Hazardous Waste Section) about
manifest reports and evaluated IDEM's request
(.1); telephone conference with B. Lewis
regarding providing IDEM HWS regarding
manifest and investigation derived waste (.2).

06/28/2023 HUBEB Reviewed hazardous waste report from IDEM 0.20 $450.00 $90.00
and evaluated.

Total Professional Services 0.50 $225.00
Total Invoice Balance Due $225.00
OUTSTANDING INVOICES

Date Invoice Amount Payments Balance Due
06/15/23 01-2210660 $315.00 $0.00 $315.00
Total Outstanding Balance Due $315.00
AGED AR
Current 31-60 days 61-90 days 91-120 days 120 days + Total
$540.00 $0.00 $0.00 $0.00 $0.00 $540.00

Payment Terms: Net 30. Interest charges may accrue on past due balance.

Questions or concerns, please email payice@icemiller.com.

Page 2



IceMiller

LEGAL COUNSEL

Attn: John Espar, Gary Boyn, & Dana Donald Invoice No. 01-2215388
City of Elkhart July 15, 2023
229 S. Second Street

Elkhart, IN 46516

Re: City of Elkhart v. G&W Industries, et al. VRP Closure
Our Matter No. 002600.00001

INVOICE SUMMARY

For Services rendered through June 30, 2023

Professional Services ' $225.00
Total Current Invoice € $225.00
Previous Balance Due < $315.00
Total Balance Due . $540.00

Payment Options

R

Online Payments: Wire/ACH Instructions:
Click the logo below or visit Huntington Bank
Www.icemiller.com/firm/payment-portal.  ABA for ACH 074000078
ClientPay ABA for Wire 044000024

Account No. 01401048453
Swift Code: HUNTUS33
Please Reference Invoice No. 01-2215388

Payment by check
Remit to: Ice Miller LLP
P.O. Box 68
Indianapolis, IN 46206-0068
Please include remittance or reference Invoice No. 01-2215388

Questions or concerns, please email payice@icemiller.com.

Payment Terms: Net 30
Tax ID: 35-0874357



RESOLUTION NO. 23-R- w

RESOLUTION OF THE REDEVELOPMENT COMMISSION OF THE
CITY OF ELKHART, INDIANA, GRANTING NIBLOCK EXCAVATING, INC.
ACCESS TO REAL ESTATE AT 3508 SOUTH MAIN STREET

WHEREAS, The Commission has received a request from Niblock Excavating, Inc. for
right of access over and upon the Commission’s property at 3508 South Main Street to place its
work trailer and perform the services described in its attached request letter; and

WHEREAS, the Commission has reviewed the attached Access Agreement (the
“Agreement”), finds it to be in proper form, and desires to authorize its execution and delivery.

NOW THEREFORE, BE IT RESOLVED:

L. The Commission hereby approves the request for access to its property
designated on the attached Agreement.

2. The Commission approves the form of the Agreement and authorizes its
President, and other officers in her absence, to execute and deliver the
Agreement.

3. The Officers of the Commission are hereby authorized to do all acts which
they deem necessary and appropriate to carry out the terms of this
Resolution.

ADOPTED BY MAJORITY VOTE AT A MEETING OF THE COMMISSION THIS 8™ DAY
OF AUGUST, 2023.

CITY OF ELKHART, REDEVELOPMENT
COMMISSION

By:

Sandra Schreiber
ATTEST:

By:

Alex Holtz, Secretary



IBLOCK

EXCAVATING AND ASPHALT

Elkhart Redevelopment Commission

Temporary Use Request Letter.

Niblock respectfully request the use of the property at 3508 S. Main Street to
temporarily stage a jobsite office trailer for INDOT project R-38158. This project
consist of constructing a new double roundabout at the intersection of CR 18/CR
13/CR 115. The jobsite office trailer would be needed from September of 2023
through December of 2024. The site will simply be used for a jobsite office trailer
for the INDOT inspector. | appreciate your consideration of this request.

Respectfully,

Kevin Crouch
Project Manager

Niblock Excavating & Asphalt



ACCESS AGREEMENT
(3508 S. Main)

This Agreement is made between the City of Elkhart, Indiana, Department of Redevelopment, acting by and
through its Redevelopment Commission, (“City”) and Niblock Excavating, Inc. (“Niblock”) effective as of

September 1, 2023.

WHEREAS, Niblock will be performing work for the installation of a roundabout at the intersection of
County Road 18, County Road 13, and County Road 115 (“Project”) and desires to enter the City’s Property at 3508
S. Main Street (the “Property”) to set up its work trailer for the purposes described on the attached temporary use

request letter (the “Request”); and

WHEREAS, City believes the project will be of benefit to the City and its inhabitants and agrees to allow
Niblock such access and use on the following terms.

NOW, THEREFORE, in consideration of the mutual agreements herein set forth, the parties agree as
follows:

L. The City grants Niblock the right to access the Property to install its work trailer and perform its
services from September 1, 2023, through the completion of the Project, which is anticipated to be no later than

December 1, 2024, all at Niblock’s sole cost and expense.

2. Niblock and its agents will not cause any permanent damage to the Property nor leave materials or
debris on the Property during its period of access.

3; Prior to entry, Niblock will photograph the Property and, at the time it vacates the property, restore it
to the same condition it was in on September 1, 2023.

4, Niblock will provide City proof of its public liability and property damage insurance coverage, both
in amounts deemed adequate by City to cover any risks to persons and property associated with Niblock access and
temporary use of the Property. Niblock shall name City as an additional insured on all such insurance policies.
Niblock agrees to indemnify, defend, and hold City harmless from any and all claims of injury to persons or property

arising from Niblock’s access and temporary use of the Property.

5, Niblock will abide by all applicable laws and regulations affecting its use and occupancy of the
Property and will maintain the Property in a clean and sightly condition during its access period, which includes

debris and trash removal.

6. This Agreement shall be construed in accordance with the laws of the State of Indiana and may only
be amended in a writing signed by both parties.

IN WITNESS WHEREOF, the parties executed this Agreement as of the date above set forth.

City of Elkhart, Indiana, Niblock Excavating, Inc.
Dept. of Redevelopment

By: By: "{‘7&(
/t’e"?'&!/ L:&VG:% /9/ "

Sandra Schreiber, President
Elkhart Redevelopment Commission Print name and title

20230720-afs-ctp



RESOLUTION NO. 23-R- ﬂ_ﬂ"

RESOLUTION OF THE REDEVELOPMENT COMMISSION OF THE
CITY OF ELKHART, INDIANA, AUTHORIZING PUBLICATION OF
NOTICE OF PUBLIC HEARING TO CONSIDER THE OFFERING OF
REAL ESTATE FOR SALE OR GRANT UNDER
36-7-14-22.2

WHEREAS, the Commission holds title to real estate located in the City of Elkhart, Indiana,
generally consisting of those parcels commonly known as Alley at 511 Division Street, and more
particularly described on Exhibit A hereto, (the “Real Estate”) and has determined to hold a public
hearing on September 12, 2023, to consider whether the Real Estate shall be offered for sale or
grant to LaCasa, Inc. in furtherance of the economic development plan of the Commission and La
Casa, Inc for development of the property at 511 Division Street for low and moderate income

housing; and
WHEREAS, the Commission has obtained an appraisal on the Property.

NOW, THEREFORE, BE IT RESOLVED:
1. The form of Public Notice of the meeting to determine whether the Commission
will sell or grant the parcel of property attached hereto is approved.
2. Notice shall be published in accordance with I.C. 5-3-1.

The Officers and staff of the Commission are authorized to take all action
necessary, and prepare and execute all documents necessary, to carry out the terms
of this Resolution.

4, Adopted by majority vote on the 8th day of August, 2023.

City of Elkhart, Indiana Redevelopment Commission:

By:

Sandra Schreiber, President
Attest:

By:

Alex Holtz, Secretary

20230724-ljw-gdb



EXHIBIT A S

A strip of land located in the City of Elkhart, Elkhart County, State of Indiana, such
real estate commonly known as the alley opening South of 511 Division Street (Lots
45, 46, 47 and 48), in and as shown on the sketch attached hereto as Exhibit A and
incorporated herein by reference, and more particularly described as follows:

THE NORTH 5 FEET OF THE WEST 32 FEET OF LOT 22 AND THE SOUTH
5 FEET OF THE WEST 32 FEET OF LOT 48 AND THE SOUTH 5 FEET OF
LOTS 45, 46, AND 47, ALL IN S.M. BEESON’S ADDITION TO THE CITY OF
ELKHART, AS FOUND IN DEED RECORD BOOK 31, PAGE 457 IN THE
OFFICE OF THE RECORDER OF ELKHART COUNTY, INDIANA.

20230724-ljw-gdb



SKETCH

sHEer L oF __1_

LEGAL DESCRIPTION

THE NORTH S FEET OF THE WEST 32 FeeT

OF LOT 22 AND THE SOUTH 5 FEET
OF THE WESY 32 FEET OF LOT 48 AND TRE SCUTH
S FEET OF LOTS 45, 46 AND 47, ALL IN S.M, BEESON'S

ACOITION TO THE CQITY OF ELKHART, AS
FOUND il DEED RECORD BOOK 3, PAGE
457 N THE OFFICE OF THE RECOROER

OF CLXHART COUNTY, IKDIARA,

owveR: RG OIVISION REAL ESTATE, INC,
CECO RECORY; 93~22158 & 2004-1711
AO% 511 DIVSION STREET

SURYEY ORDERED &Y:

PR W %ymssi‘m Ehaineering Fhe. CITY OF ELXHART
£/ .‘j‘.’:‘?{‘, = 760 Moy T O wone:
T A £0840 3 tale Ro3e 16 _07-973 | _8/30/2007
Pivere (£74) 893,037 I“‘ ol ik
e v
RUP o Fax (514) 539 9736 BRAD 1w 40

20230724-ljw-gdb



NOTICE OF PUBLIC MEETING TO CONSIDER
GRANT OR SALE OF REAL PROPERTY
UNDER I.C. 36-7-14-22.2

Notice is hereby given that the Redevelopment Commission of the City of Elkhart, Indiana
will on the 12th day of September, 2023, at 4:00 p.m. (EST), at the Common Council Chambers
in the Municipal Building, 229 South Second Street, Elkhart, Indiana, conduct a public meeting to
consider granting or selling the following real estate located in the City and County of Elkhart,
State of Indiana, to wit:

A strip of land located in the City of Elkhart, Elkhart County, State of Indiana, such
real estate commonly known as the alley opening South of 511 Division Street (Lots
45, 46, 47 and 48), in and as shown on the sketch thereof available for inspection
at the City, and more particularly described as follows:

THE NORTH 5 FEET OF THE WEST 32 FEET OF LOT 22 AND THE SOUTH
5 FEET OF THE WEST 32 FEET OF LOT 48 AND THE SOUTH 5 FEET OF
LOTS 45, 46, AND 47, ALL IN S.M. BEESON’S ADDITION TO THE CITY OF
ELKHART, AS FOUND IN DEED RECORD BOOK 31, PAGE 457 IN THE
OFFICE OF THE RECORDER OF ELKHART COUNTY, INDIANA.

Commonly known as: Alley at 511 Division Street.

to La Casa, Inc., a Community Development Corporation, under I.C. 36-7-14-22.2, for
redevelopment of the property as residential property for low or moderate income families.

The Commission believes the highest and best use of this property will be for low and
moderate income housing to be utilized by an entity that will invest in site improvements to be
completed and occupied within five years from date of purchase, meet the requirements of I.C. 36-
7-14-22.2(b) and otherwise further the execution of the redevelopment plan and best serve the
interest of the community, from the stand point of both human and economic value.

The public is invited to attend the meeting and anyone wishing to speak for or against such
proposed transfer of real estate will be heard.

REDEVELOPMENT COMMISSION
CITY OF ELKHART, INDIANA

By:  Sandra Schreiber

President

(TO ELKHART TRUTH: Publish 1 time not later than September 1, 2023.)

20230724-ljw-gdb



RESOLUTION NO. 23-R—D§5

RESOLUTION OF THE REDEVELOPMENT COMMISSION OF THE CITY OF ELKHART, INDIANA,
APPROPRIATING FUNDING FOR THE CASSOPOLIS STREET IMPROVEMENTS

Whereas, The Commission has been working with the Board of Public Works to design and bid out plans for
improvements to the Cassopolis Street Corridor (the “Project”), and BPW proposes to award the work to
Premium Concrete Services, the lowest and most responsive bidder, upon the Commission’s appropriation of

the funding for the Project as set forth in the attached Memorandum; and

Whereas, the Commission believes it is in the best interest of the City, the Area, and the inhabitants to
approve and provide the funding for the construction phase of the Project.

NOW THEREFORE, BE IT RESOLVED:
1. The Commission approves the proposed work for the Project and the funding request of $8,140,000.

2. The Commission requests the Board of Public Works execute all contracts and take all actions
necessary to supervise and complete the Project on its behalf.

3. The Commission appropriates the sum of Eight Million One Hundred Forty Thousand Dollars
($8,140,000.00) from the Cassopolis Corridor Economic Development Area Allocation Area Special
Fund to cover the cost of the Project, with any unused funds to be returned to the appropriate account.

4. The Officers of the Commission are hereby authorized to do all acts which they deem necessary and
appropriate in furtherance of this Resolution.

ADOPTED BY MAJORITY VOTE THIS 8TH DAY OF AUGUST 2023.

CITY OF ELKHART, REDEVELOPMENT
COMMISSION

By
Sandra Schreiber, President

ATTEST:

By
Alex Holtz, Secretary




Memo

filc Redevelopment Commission Member
From: Adam Fann

Date: 7/28/23

Re:  State Road 19 Improvements

Staff has been working on the design for gateway improvements along State Road 19
(Cassopolis Street) for some time now. The project will consist of new lighting from CR 4 to
Windsor Ave., a linear park in front of Cracker Barrel, pedestrian improvements on the West
side of the Toll Road bridge including new overlooks and matching non pedestrian overlooks on
the East side, new landscaping with irrigation, and new sidewalks where needed. Please see
attached renderings. The Board of Public Works bid the project earlier this year and received
two competitive bid responses. Premium Concrete Services submitted the lowest responsible
and responsive bid at $7,394,177. The work is scheduled to begin in September of this year
and be completed in October of 2024. Staff asks the Commission appropriate the sum of
$8,140,000 from the Cassopolis TIF to cover the cost of the project, this includes a 10 percent

contingency.
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June 21, 2023

City of Elkhart
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RESOLUTION NO. 23-R- ﬁ_%

RESOLUTION OF THE REDEVELOPMENT COMMISSION OF THE CITY OF ELKHART, INDIANA,
APPROVING ABONMARCHE CONTRACT FOR ENGINEERING OVERSIGHT OF CONSTRUCTION
OF THE CASSOPOLIS STREET IMPROVEMENTS PROJECT AND APPROPRIATION OF FUNDS

Whereas, The Commission is working with the Board of Public Works to complete construction of
Streetscape and Corridor improvements to the Cassopolis Street (SR 19) Corridor (the “Project”) and has
received a proposed Agreement for Services with Abonmarche Consultants, Inc. for construction inspection
services as described in Exhibit A (the “Services”) to the attached Standard Form of Agreement for
Professional Services (the “Agreement”); and

Whereas, the Commission believes it is in the best interest of the City, the Area, and the inhabitants to
approve the Agreement, employ Abonmarche to perform the Services, and appropriate the
funding.

NOW THEREFORE, BE IT RESOLVED:

1. The Commission approves the proposed Services as described in the Agreement and the funding
therefor.

2. The Commission appropriates the sum of Three Hundred Thousand Dollars ($300,000.00) from the
Cassopolis Corridor Economic Development Area Allocation Area Special Fund (the “Fund”) to
cover the cost of the Services, with any unused funds to be returned to the Fund as provided by law.

3. The Commission requests the Board of Public Works oversee and coordinate the work of all
contractors on the Project.

4, The Officers of the Commission are hereby authorized to execute and deliver the Agreement and all
other documents and do all acts which they deem necessary and appropriate in furtherance of this

Resolution.
ADOPTED BY MAJORITY VOTE THIS 8™ DAY OF AUGUST 2023.
CITY OF ELKHART, REDEVELOPMENT
COMMISSION

By
Sandra Schreiber, President

ATTEST:

By
Alex Holtz, Secretary




Memo

To: Redevelopment Commission Member
From: Adam Fann

Date: 7/27/23

Re:  State Road 19 Project Engineering Services

With the scale and complexity of the State Road 19 improvements, staff would like to hire
Abonmarche Consultant Services for Engineering Services oversight for the project. Attached is
the contract for these services. Staff asks the Commission to appropriate $300,000 from the
Cassopolis TIF to cover the costs of these services.



CITY OF ELKHART, INDIANA
STANDARD FORM OF AGREEMENT

FOR PROFESSIONAL SERVICES
(Edition 2020)

THIS IS AN AGREEMENT effective as of (“Effective Date”)

between The City of Elkhart, Indiana, acting by and through its Redevelopment

Commission (“Owner”) and_ Abonmarche Consultants, Inc. (“Engineer”).

For the following Project: (“Project”).

SR19 CONSRTUCTION INSPECTION SERVICES

Owner and Engineer agree as follows:
ARTICLE 1 - SERVICES OF ENGINEER
1.01 Scope
A. Engineer shall provide, or cause to be provided, the services set forth herein and in
Exhibit A.
ARTICLE 2 - OWNER’S RESPONSIBILITIES
2.01 General

A. Owner shall have the responsibilities set forth herein and in Exhibit B.

B. Owner shall pay Engineer as set forth in Exhibit C.

C. Owner shall make available to Engineer reports, studies, regulatory decisions,
programs, instructions, data, and other written information relating to the Services. Engineer
may rely upon said documents without independent verification unless advised by the Owner
that verification may be needed such as information from “record drawings” and GIS.

ARTICLE 3 — DEFINITIONS

3.01 Defined Terms
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A. The terms used in this Agreement and Exhibits, including the singular and plural
forms, have the meanings indicated in the following provisions:

1. Additional Services — The services to be performed for or furnished to Owner
by Engineer in accordance with Exhibit A, Part 2, of this Agreement.

2. Basic Services — The services to be performed for or furnished to Owner by
Engineer in accordance with Exhibit A, Part 1, of this Agreement.

3. Conflict of Interest - Conflict of interest means that because of other activities
or relationships with other persons, a person or entity is unable or potentially unable to render
impartial assistance or advice to the City, or the person’s or entity’s objectivity in performing the
contract work is or might be otherwise impaired, or a person or entity has an unfair competitive

advantage.

4., Construction Cost — The cost to Owner of those portions of the entire Project
designed or specified by Engineer. Construction Cost does not include costs of services of
Engineer or other design professionals and consultants, cost of land, rights-of-way, or
compensation for damages to properties, or Owner’s costs for legal, accounting, insurance
counseling or auditing services, or  interest and financing charges incurred in connection with
the Project, or the cost of other services to be provided by others to Owner pursuant to Exhibit B
of this Agreement. Construction Cost is one of the items comprising Total Project Costs.

5. Constituent of Concern — Any substance, product, waste, or other material of
any nature whatsoever (including, but not limited to, Asbestos, Petroleum, Radioactive Material,
and PCBs) which is or becomes listed, regulated, or addressed pursuant to [a] the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§9601 et seq.
(“CERCLA”); [b] the Hazardous Materials Transportation Act, 49 U.S.C. §§1801 et seq.; [c] the
Resource Conservation and Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”); [d] the Toxic
Substances Control Act, 15 U.S.C. §§2601 et seq.; [e] the Clean Water Act, 33 U.S.C. §§1251 et
seq.; [f] the Clean Air Act, 42 U.S.C. §§7401 et seq.; and [g] any other federal, state, or local
statute, law, rule, regulation, ordinance, resolution, code, order, or decree regulating, relating to,
or imposing liability or standards of conduct concerning, any hazardous, toxic, or dangerous
waste, substance, or material.

6. Consultants — Individuals or entities having a contract with Engineer to furnish
services with respect to this Project as Engineer’s independent professional associates,
consultants, subcontractors, or vendors.

7. Contract Documents — Those items so designated in the Agreement. Only
printed or hard copies of the items listed in the Agreement are Contract Documents. Approved
Shop Drawings, other Contractor’s submittals, and the reports and drawings of subsurface and
physical conditions are not Contract Documents.
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8. Documents — Data, reports, Drawings, Specifications, record drawings, and
other deliverables, whether in printed or electronic media format, provided or furnished in
appropriate phases by Contractor to Owner pursuant to this Agreement.

9. Drawings — That part of the Contract Documents prepared or approved by
Engineer which graphically shows the scope, extent, and character of the Work to be performed
by Contractor. Shop Drawings are not Drawings as so defined.

10. Effective Date of the Agreement — The date indicated in this Agreement on
which it becomes effective. If no such date is indicated, it means the date on which the last party

duly executes this Agreement.

11. Laws and Regulations; Laws or Regulations — Any and all applicable laws,
rules, regulations, ordinances, codes, and orders of any and all governmental bodies, agencies,
and authorities.

12. Reimbursable Expenses — The expenses incurred directly by Engineer in
connection with the performing or furnishing of Basic and Additional Services for the Project.

13. Resident Project Representative — The authorized representative of Engineer,
if any, assigned to assist Engineer at the Site during the construction phase. The Resident Project
Representative will be Engineer’s agent or employee and under Engineer’s supervision. As used
herein, the term Resident Project Representative includes any assistants of Resident Project

Representative agreed to by Owner.

14. Specifications — That part of the Contract Documents consisting of written
technical descriptions of materials, equipment, systems, standards, and workmanship as applied
to the Work and certain administrative details applicable thereto.

15. Total Project Costs — The sum of the Construction Cost, allowances for
contingencies, and the total costs of services of Engineer or other design professionals and
consultants, together with such other Project-related costs that Owner furnishes for inclusion,
including but not limited to cost of land, rights-of-way, compensation for damages to properties,
Owner’s costs for legal, accounting, insurance counseling and auditing services, interest and
financing charges incurred in connection with the Project, and the cost of other services to be
provided by others to Owner pursuant to Exhibit B of this Agreement.

16. Work — The entire construction or the various identifiable parts required to be
provided under the contract documents. Work includes and is the result of performing or
providing all labor, services, and documentation necessary to produce such construction, and
furnishing, installing, and incorporating all materials and equipment into such construction, all as

required by the contract documents.

ARTICLE 4 — SCHEDULE FOR RENDERING SERVICES

4.01 Commencement
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A. Engineer shall begin rendering services as of the Effective Date of the Agreement.

4.02 Time for Completion

A. Engineer shall complete its obligations within a reasonable time. Specific periods of
time for rendering services are set forth or specific dates by which services are to be completed
are provided in Exhibit A, and are hereby agreed to be reasonable. The payment of Engineer’s
fees as set forth in this Agreement are conditioned upon the completion of all Documents no later
than: December 31, 2024.

B. If, through no fault of Engineer, such periods of time or dates are changed, or the
orderly and continuous progress of Engineer’s services is impaired, or Engineer’s services are
delayed or suspended, then the time for completion of Engineer’s services, shall be extended for
the period of such delay or Owner shall authorize Engineer to work overtime to make up such
lost time, and Engineer’s compensation shall be adjusted equitably.

C. If, through no fault of Owner, such periods of time or dates are changed, or the orderly
and continuous progress of Engineer’s services are impaired, or Engineer’s services are delayed
by reason of any error, inconsistency or omission of Engineer, Engineer shall compensate Owner
for and indemnify it against all costs, expenses, liabilities or damages which may accrue as a
result of such delay, but only to the extent such costs, expenses, liabilities or damages exceed ten
percent (10%), in the aggregate of Engineer’s compensation. In addition, Engineer shall provide
all necessary services at its own cost, including any overtime costs and expenses, required to
make up time lost to Owner because of such delay.

D. If Owner authorizes changes in the scope, extent, or character of the Project, then the
time for completion of Engineer’s services, and the rates and amounts of Engineer’s

compensation, shall be mutually agreed upon by the parties.

E. Owner shall make decisions and carry out its other responsibilities in a timely manner
so as not to delay the Engineer’s performance of its services.

ARTICLE 5 — INVOICES AND PAYMENTS

5.01 Invoices

A. Preparation and Submittal of Invoices. Engineer shall prepare invoices in accordance
with its standard invoicing practices and the terms of Exhibit C, and in a manner acceptable to
Owner. Engineer shall submit its invoices to Owner no more than once per month along with
reasonable supporting detail. Owner shall pay approved amounts no later than 40 days after
receipt or as Owner’s standard practices allow.

5.02 Payments
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A. Prior to final payment to Engineer, Engineer shall furnish evidence satisfactory to
Owner that there are no claims, obligations or liens outstanding in connection with its services.
Acceptance of final payment shall constitute a waiver of all claims by Engineer for compensation
for its services.

B. Should there be any claim, obligation or lien asserted before or after final payment is
made that arises from Engineer’s services, Engineer shall reimburse Owner for any costs and
expenses, including attorneys’ fees, costs and expenses, incurred by Owner in satisfying,
discharging or defending against any such claim, obligation or lien, including any action brought
or judgment recovered, provided Owner is making payments or has made payments to Engineer
in accordance with the terms of this Agreement.

C. Should Engineer or its consultants fail to perform or otherwise be in default under the
terms of this Agreement, Owner shall have the right to withhold from any payment due or to
become due, or otherwise be reimbursed for, an amount sufficient to protect the Owner from any
loss that may result. Payment of the amount withheld shall be made when the grounds for the
withholding have been removed.

D. Engineer’s expense records shall be maintained in accordance with generally
acceptable accounting principles and shall be available to Owner at mutually convenient times
for all services to be compensated on the basis of actual cost.

ARTICLE 6 - ESTIMATE OF COST
SECTION NOT APPLICABLE

ARTICLE 7 - GENERAL CONSIDERATIONS

7.01 Standards of Performance

A. The standard of care for all professional engineering and related services performed or
furnished by Engineer under this Agreement will be the care and skill ordinarily used by
members of the subject profession practicing under similar circumstances at the same time and in
the same locality. Engineer shall be responsible to Owner for the costs of any errors or omissions
of the Engineer or of consultants retained by Engineer.

B. Owner shall not be responsible for discovering deficiencies in the technical accuracy
of Engineer’s services. Engineer shall correct any such deficiencies in technical accuracy
without additional compensation except to the extent such corrective action is directly
attributable to deficiencies in Owner-furnished information.

C. Engineer may retain such Consultants as Engineer deems necessary to assist in the

performance or furnishing of the services, subject to written approval of Owner. The retention of
such Consultants shall not reduce the Engineer’s obligations to Owner under this Agreement.
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D. Subject to the standard of care set forth in Paragraph 7.01.A, Engineer and its
Consultants may use or rely upon design elements and information ordinarily or customarily
furnished by others, including, but not limited to, specialty contractors, manufacturers, suppliers,
and the publishers of technical standards.

E. Engineer and Owner shall comply with applicable Laws and Regulations. Engineer
shall comply with Owner-mandated standards that Owner has provided to Engineer in writing,

F. Engineer shall not be required to sign any documents that would result in the Engineer
having to certify, guarantee, or warrant the existence of conditions whose existence the Engineer
cannot ascertain. Owner agrees not to make resolution of any dispute with the Engineer or
payment of any amount due to the Engineer in any way contingent upon the Engineer signing
any such documents.

H. Engineer shall not at any time supervise, direct, or have control over Contractor’s
work, nor shall Engineer have authority over or responsibility for the means, methods,
techniques, sequences, or procedures of construction selected or used by Contractor, for security
or safety at the Site, for safety precautions and programs incident to the Contractor’s work in
progress, nor for any failure of Contractor to comply with Laws and Regulations applicable to
Contractor’s furnishing and performing the Work.

I. Engineer neither guarantees the performance of any Contractor nor assumes
responsibility for any Contractor’s failure to furnish and perform the Work in accordance with
the Contract Documents.

J. Engineer shall not be responsible for the acts or omissions of any Coniractor,
subcontractor, or supplier, or of any of their agents or employees or of any other persons (except
Engineer’s own employees and its Consultants) at the Site or otherwise furnishing or performing
any Work; or for any decision made on interpretations or clarifications of the Contract
Documents given by Owner without consultation and advice of Engineer.

K. All Contract Documents and Applications for Payment shall be subject to Owner
approval.

L. If Engineer’s Basic Services under this Agreement do not include Project observation,
or review of the Contractor’s performance, or any other construction phase services, then (1)
Engineer’s services under this Agreement shall be deemed complete no later than the end of the
bidding phase; (2) Engineer shall have no shop drawing review obligations during construction;
(3) Owner assumes all responsibility for contract administration, construction observation and
review, and all other necessary construction phase engineering and professional services; and (4)
the interpretation of the bid documents remains the Engineer’s responsibility-

7.02 Use of Documents

A. Upon the making of final payment to Engineer, Owner shall receive ownership of the
property rights of all of the Documents prepared, provided or procured by Engineer or by
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consultants retained by Engineer. All Documents prepared, provided or procured by Engineer or
by consultants retained by Engineer shall be distributed to Owner. All Documents whether
printed or electronic media format, and including AutoCad drawings, shall be provided to Owner
at anytime upon the Owner’s request. If this Agreement is terminated pursuant to Paragraph
7.04.B, Owner shall receive ownership of the property rights of the Documents upon payment
for all services rendered according to this Agreement, at which time, Owner shall have the right
to use, to reproduce, and to make derivative works of the Documents to complete the Project.
Owner shall not rely in any way on any Document unless it is in printed form, signed or sealed
by the Engineer or one of its Consultants.

B. Owner may use, reproduce or make derivative works from the Documents for
extensions of the Project or other projects without the prior authorization of Engineer or its
consultant. However, Owner’s use of the Documents for derivative work without Engineer’s
authorization or involvement is at Owner’s sole risk unless negligence of the Engineer’s work is
the cause of any damages.

C. Similarly, Engineer shall obtain from its consultants property rights and rights of use
that correspond to the rights given by Engineer to Owner in this Agreement.

D. A party may rely upon that data or information set forth on paper (also known as hard
copies) that the party receives from the other party by mail, hand delivery, or facsimile, are the
items that the other party intended to send. Files in electronic media format of text, data,
graphics, or other types that are furnished by one party to the other are furnished only for
convenience, not reliance by the receiving party. Any conclusion or information obtained or
derived from such electronic files will be at the user’s sole risk. If there is a discrepancy between
the electronic files and the hard copies, the hard copies govern.

E. When transferring documents in electronic media format, the transferring party makes
no representations as to long term compatibility, usability, or readability of documents resulting
from the use of software application packages, operating systems, or computer hardware
differing from those used by the documents’ creator.

F. The Engineer may not use the information gathered or the Documents created for this
Project at the Owner’s expense without the written consent of the Owner.

7.03 Insurance

A. Before commencing its services and as a condition of payment, Engineer shall procure
and maintain insurance as set forth in Exhibit D, “Insurance”, which will protect it from claims
arising out of the performance of its services under this Agreement, whether such services are
provided by Engineer or by any of its consultants or anyone directly or indirectly employed by
any of them, or by anyone for whose acts any of them may be liable. Engineer shall cause
Owner to be listed as an additional insured on any applicable general liability insurance policy
carried by Engineer.
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B. Engineer shall require its consultants to maintain Comprehensive General Liability,
Automobile Liability, Workers Compensation and Professional Liability coverage with a
company satisfactory to Owner and with limits acceptable to Owner.

C. Engineer shall maintain Professional Liability insurance with a company satisfactory
to Owner for claims arising from any negligent act, error, or omission of Engineer under this
Agreement, which shall be a practice policy written for the amounts set forth in Exhibit D,
“Insurance” with a deductible not to exceed $100,000. The Professional Liability insurance shall
contain prior acts coverage sufficient to cover all services performed by Engineer for this
Project. The Professional Liability policy shall be continued in effect for three (3) years
following final payment to Engineer. The deductible shall be paid by Engineer.

D. Engineer shall deliver to Owner certificates of insurance evidencing the coverages
indicated in Exhibit D, and a copy of its Professional Liability policy. Such certificates and
policy shall be furnished prior to commencement of Engineer’s services and at renewals
thereafter during the life of the Agreement. No policy shall be cancelled or modified without
thirty (30) days prior written notice to Owner. Such requirement for prior written notice does not
apply to modifications caused by claims made against the policy. Engineer and its Professional
Liability insurance carrier shall notify Owner within thirty (30) days of any claims made or loss
expenses incurred against the Professional Liability policy. Owner shall have the right to notify
directly Engineer’s Professional Liability insurance carrier of a claim against the policy.

7.04 Suspension and Termination

A. Suspension.

1. By Owner: Owner may suspend the Project upon seven days written notice to
Engineer.

2. By Engineer: If Engineer’s services are substantially delayed through no fault
of Engineer, Engineer may, after giving seven days written notice to Owner, suspend services
under this Agreement.

B. Termination. The obligation to provide further services under this Agreement may be

terminated:
1. For cause,

a. By either party upon 14 days written notice in the event of substantial failure by
the other party to perform in accordance with the terms hereof through no fault of the terminating

party.
b. By Engineer:

1) upon seven days written notice if Owner demands that Engineer furnish or
perform services contrary to Engineer’s responsibilities as a licensed professional; or
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2) upon seven days written notice if the Engineer’s services for the Project are
delayed or suspended for more than 90 days for reasons beyond Engineer’s control.

2. For convenience,
a. By Owner effective upon Engineer’s receipt of notice from Owner.

C. Effective Date of Termination. The terminating party under Paragraph 7.04B may set
the effective date of termination at a time up to 30 days later than otherwise provided to allow
Engineer to demobilize personnel and equipment from the Site, to complete tasks whose value
would otherwise be lost, to prepare notes as to the status of completed and uncompleted tasks,

and to assemble Project materials in ordetly files.

D. Payments upon Termination. In the event of any termination under Paragraph 7.04,
Engineer will be entitled to invoice Owner and to receive payment for all acceptable services
performed or furnished and all Reimbursable Expenses incurred through the effective date of

termination.

E. Delivery of Project Materials to Owner. Prior to the effective date of termination, the
Engineer will deliver to Owner copies of all completed Documents and other Project materials

for which Owner has compensated Engineer.

7.05 Controlling Law

A. This Agreement shall be governed by the law of the State of Indiana.

7.06 Successors, Assigns, and Beneficiaries

A. Owner and Engineer each is hereby bound and the partners, successors, executors,
administrators and legal representatives of Owner and Engineer (and to the extent permitted by
Paragraph 7.06B the assigns of Owner and Engineer) are hereby bound to the other party to this
Agreement and to the partners, successors, executors, administrators and legal representatives
(and said assigns) of such other party, in respect of all covenants, agreements, and obligations of

this Agreement.

B. Neither Owner nor Engineer may assign, sublet, or transfer any rights under or interest
(including, but without limitation, moneys that are due or may become due) in this Agreement
without the written consent of the other, except to the extent that any assignment, subletting, or
transfer is mandated or restricted by law. Unless specifically stated to the contrary in any written
consent to an assignment, no assignment will release or discharge the assignor from any duty or
responsibility under this Agreement.

C. Unless expressly provided otherwise in this Agreement:
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1. Nothing in this Agreement shall be construed to create, impose, or give rise to any duty
owed by Owner or Engineer to any Contractor, Contractor’s subcontractor, supplier, other
individual or entity, or to any surety for or employee of any of them.

2. All duties and responsibilities undertaken pursuant to this Agreement will be for the
sole and exclusive benefit of Owner and Engineer and not for the benefit of any other party.

7.07 Dispute Resolution

A. Owner and Engineer agree to make a good-faith effort to resolve any claim, dispute or
other matter in question arising out of or related to this Agreement by formal negotiation
between authorized representatives of each party. Formal negotiations shall take place at a
mutually acceptable time and place within fifteen (15) days of notice. Formal negotiations
pursuant to this Section are confidential and shall be treated as compromise and settlement
negotiations for purposes of federal and state rules of evidence.

B. All applicable statutes of limitation and defenses based on the passage of time shall be
tolled during the formal negotiation process.

C. Any changes to the Agreement resulting from formal negotiation shall be incorporated
into the Agreement by addendum.

D. Any claims not resolved through formal negotiation may be subject to litigation at the
discretion of the aggrieved party.

7.08 Environmental Condition of Site

A. Owner represents to Engineer that to the best of its knowledge, no known and
suspected Asbestos, PCBs, Petroleum, Hazardous Waste, Radioactive Material, hazardous
substances, and other Constituents of Concern are located at or near the Site, including type,

quantity, and location.

B. If Engineer encounters an undisclosed Constituent of Concern, Engineer shall notify
the Owner and the appropriate governmental officials if Engineer reasonably concludes that
doing so is required by applicable Laws or Regulations.

7.09 Indemnification by Engineer

A. To the fullest extent permitted by law, Engineer shall indemnify and hold harmless
Owner, and Owner’s officers, directors, partners, agents, consultants, and employees from and
against any and all claims, costs, losses, and damages (including but not limited to, all fees and
charges of contractors, engineers, architects, attorneys, and other professionals, and all court,
arbitration, or other dispute resolution costs) arising out of or relating to the Project, provided
that any such claim, cost, loss, or damage is attributable to bodily injury, sickness, disease, death,
or to damage to or destruction of tangible property (including any resulting loss of use), but only

Page| A 10



to the extent caused by any negligent act or omission of Engineer or Engineer’s officers,
directors, partners, employees, or Consultants.

7.10 Conflict of Interest —

A. The Engineer acknowledges and agrees that it does not have a current Conflict of
Interest, as defined in Section 3.01, with the Owner and will not have a Conflict of Interest with
the Owner during the term of this Agreement, regardless of whether that Conflict of Interest is

real or perceived.

- A The Engineer further acknowledges and agrees that the Engineer and its
Consultants are not currently providing any services to any third parties and will not provide
services for at least 24 months after the Project is completed that will financially benefit the

Engineer and/or its Consultants directly or indirectly.

C. The Owner, in its sole discretion, may waive a Conflict of Interest if the Engineer
notifies the Owner of the conflict and fully discloses the nature of the conflict before the
effective date of this Agreement.

D. If the Engineer fails to disclose a Conflict of Interest before the effective date of
this Agreement, the Owner may terminate this Agreement as provided in paragraph 7.04.

E. If the Engineer or its Consultants breach Subsection 7.10(B), the Owner may
disqualify the Engineer from bidding or quoting on any future projects by the Owner, or reject
any bids or quotes by the Engineer as not responsible.

E. If the Engineer disputes the determination of the Owner’s designated
representative that the Engineer has a Conflict of Interest, the Engineer may appeal the
designated representative’s determination to the Redevelopment Commission. The of Public
Work’s decision on the matter shall be final.

7.11 Miscellaneous Provisions

A. Notices. Any notice required under this Agreement will be in writing, addressed to the
appropriate party at its address on the signature page and given personally, by facsimile, by
registered or certified mail postage prepaid, or by a commercial courier service. All notices shall
be effective upon the date of receipt.

B. Survival. All express representations, waivers, indemnifications, and limitations of
liability included in this Agreement will survive its completion or termination for any reason.

C. Severability. Any provision or part of the Agreement held to be void or unenforceable
under any Laws or Regulations shall be deemed stricken, and all remaining provisions shall
continue to be valid and binding upon Owner and Engineer, who agree that the Agreement shall
be reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.
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D. Waiver. A party’s non-enforcement of any provision shall not constitute a waiver of
that provision, nor shall it affect the enforceability of that provision or of the remainder of this

Agreement.

E. Accrual of Claims. To the fullest extent permitted by law, all causes of action arising
under this Agreement shall be deemed to have accrued, and all statutory periods of limitation
shall commence, no later than the date of final payment.

F. The provisions of this Agreement shall be construed according to the laws of the State
of Indiana. Any action arising under this Agreement shall be brought in the Federal District
Court for the Northern District of Indiana, or the Circuit or Superior Court of Elkhart County,

‘Indiana.

ARTICLE 8 — E-VERIFY REQUIREMENT

8.01 Terms

All terms defined in 1.C. § 22-5-1.7 et seq. are adopted and incorporated into this section.

8.02  Enrollment and Participation

A. Pursuant to I.C. § 22-5-1.7 et seq., Engineer shall enroll in and verify the work-
eligibility status of all of its newly-hired employees using the E-Verify program, if it has not
already done so as of the date of this Agreement.

B. Engineer shall provide Owner with documentation that it is enrolled and
participating in the E-Verify program.

8.03  Affidavit

A, Engineer is required to execute an affidavit affirming that: (i) it is enrolled and
participating in the E-verify program, and (ii) it does not knowingly employ any unauthorized
aliens.

B. This Agreement shall not take effect until said affidavit is signed by Engineer and
delivered to Owner along with the documentation of the E-Verify program enrollment and

participation.
8.04 Subcontractors

A. Should Engineer subcontract for the performance of any work under this
Agreement, the Engineer shall require any subcontractor to certify by affidavit that: (i) the
subcontractor does not knowingly employ or contract with any unauthorized aliens, and (ii) the
subcontractor is enrolled and participating in the E-verify program.
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B. Engineer shall maintain a copy of such certification for the duration of the term of
any subcontract.

2. Engineer shall also deliver a copy of the subcontractor certification to the Owner
within seven days of the effective date of the subcontract.

8.05  Employment of Unauthorized Aliens

A. If Engineer, or any subcontractor of Engineer, knowingly employs or contracts
with any unauthorized alien, or retains an employee or contract with a person that the Engineer
or subcontractor subsequently learns is an unauthorized alien, Engineer shall terminate the
employment of or contract with the unauthorized alien within thirty (30) days.

B. Should the Engineer or any subcontractor of Engineer fail to terminate the
employment of, or contract with, the unauthorized alien within thirty (30) days, Owner has the
right to terminate this Agreement without consequence.

8.06 When E-Verify is not Required

A. The E-Verify program requirements of this Agreement will not apply should the
E-Verify program cease to exist.

ARTICLE 9 - EXHIBITS AND SPECIAL PROVISIONS

9.01 Exhibits Included

A. Exhibit A, “Engineer’s Services,” consisting of three (3) page(s).

B. Exhibit B, “Owner’s Responsibilities,” consisting of one (1) page(s).

C. Exhibit C, “Payments to Engineer for Services and Reimbursable Expenses,”
consisting of one (1) page.

D. Exhibit D, “Insurance,” consisting of one (1) page.

E. Exhibit E, “Affidavit of E-Verify Enrollment and Participation” consisting of one

page.
F. Exhibit F, “Certification Statement Regarding Investments in Iran,” consisting of one

(1) page.
G. Exhibit G, “Title VI Notice,” consisting of two (2) pages.

9.02 Total Agreement

A. This Agreement constitutes the entire agreement between Owner and Engineer for the
Project and supersedes all prior written or oral understandings. This Agreement may only be
amended, supplemented, or modified by a duly executed written instrument.

9.03 Designated Representatives

Page | A 13



A. With the execution of this Agreement, Engineer and Owner shall designate specific
individuals to act as Engineer’s and Owner’s representatives with respect to the services to be
performed or furnished by Engineer and responsibilities of Owner under this Agreement. Such
individuals shall have authority to transmit instructions, receive information, and render
decisions relative to the Project on behalf of each respective party.

9.04 Suspension and Debarment

A. Engineer certifies, by signing this Agreement, that neither it nor its principals are
presently debarred, suspended, proposed for debarment, declared ineligible or voluntarily
excluded from participation in this transaction by any state department or agency. Engineer will
not contract with any Consultant for this project if it or its principals is presently debarred,
suspended,  proposed for debarment, declared ineligible, or voluntarily excluded from
participation in this transaction by any state department or agency. Necessary certification forms
shall be provided by the Owner.

9.05 Investments in Iran

A. The Engineer shall sign a certification statement regarding investments in Iran, and
said statement is incorporated herein.

9.06 Title VI Notice

A. The Engineer shall sign an acceptance certification statement regarding Title VI
notification and compliance with the City of Elkhart’s Title VI Policy during the duration of this
agreement, and said statement is incorporated herein.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement.

OWNER: City of Elkhart, Indiana,
acting by and through its Redevelopment
Commission

ENGINEER:
Abonmarche Consultants, Inc.

By:

By: | Daryl S. Knip

Title: | President

Title: | President/ CEO

Date Signed: Date Signed:
Engineer License or | See Exhibit A
Attest: Certification No.:
Clerk

State of:

Address for giving notices:

Address for giving notices:

City of Elkhart

Abonmarche Consultants, Inc.

201 S. Second Street

315 West

Jefferson Boulevard

Elkhart, Indiana 46516

South Bend, Indiana 46601

Designated Representative:

Michael Huber

Robert A

Designated Representative:

. Nichols

Title: | Development Services Director .

Title: | Transportation Development Manager

Phone Number: | (574) 322-4490 Phone Number: | (574) 232-8700
Facsimile Number: Facsimile Number:
E-Mail Address: | Mike.huber@coei.org E-Mail Address: | rnichols@abonmarche.com
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This is EXHIBIT A, consisting of three pages, referred to in and part of the
Agreement between Owner and Engineer for Professional Services

Engineer’s Services

Scope of Services

Based on the bids received by the City of Elkhart Redevelopment Commission on Tuesday, July
18, 2023 for the SR19 Corridor Improvements Project (PA7663) the Engineer proposes to
provide construction inspection for the project with the specific scope as follows:

1.

Facilitate and host a pre-construction meeting and subsequent progress meetings as
necessary; at least monthly, for the duration of the project.

Provide a part time resident project inspector for the duration of the project at the agreed
upon fee based on the included manhour justification as included in Exhibit C.

Monitor the project for compliance with the contract documents.

Provide daily reports of contractor work activity consisting of written or typed daily work
records, quantity verification, photographs, and any other pertinent information for
project documentation during construction.

Review and approval of contractor submittals and shop drawings throughout the
construction process.

Generate monthly pay applications for the contract in accordance with the contract
documents.

Perform final walkthrough with the contractor, generate a final punch list, and administer
the closeout of the project including all necessary documentation.
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This is EXHIBIT B, consisting of one page, referred to in and part of the
Agreement between Owner and Engineer for Professional Services

Owner’s Responsibilities
Owner shall request services as needed. As part of said request, owner shall do the following:

1) Provide any pertinent information as necessary for the project.
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This is EXHIBIT C, consisting of 1 pages, referred to in and part of the
Agreement between Owner and Engineer for Professional Services

Payments to Engineer for Services and Reimbursable Expenses
Engineer's services will be billed monthly. Payment shall be made under the provisions of

Atticle 5. If the Owner has questions or comments concerning our services or charges during the
course of the work, they are to be brought to Engineer's attention immediate so that any problem

can resolved quickly.
The LSUM fees shall not exceed the following:

Task 1 Construction Inspection $280,384.00
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This is EXHIBIT D, consisting of 1 page, referred to in and part of the
Agreement between Owner and Engineer for Professional Services

Insurance

Paragraph 7.04 of the Agreement is amended and supplemented to include the following
agreement of the parties:

Agreement for Engineer are as follows:

Insurance

A. The limits of liability for the insurance required by paragraph 7.04 of the

1. Workers” Compensation: Statutory
2. Employer’s Liability --
a. Each Accident $1,000,000
b. Disease, Policy Limit: $1,000,000
c¢. Disease, Each Employee: $1,000,000
3. Commercial General Liability --
a. Each Occurrence: $1,000,000
b. General Aggregate: $2,000,000
c¢. Products/Completed Operations: $1,000,000
d. Personal and Advertising $1,000,000
e. Contractual Liability--
Each Occurrence: $1,000,000
General Aggregate $2,000,000
4. Contractual Liability--
a. Each Occurrence: $1,000,000
b. General Aggregate $2,000,000
5. Excess Umbrella Liability --
a. Each Occurrence: $5,000,000
b. General Aggregate: $5,000,000
6. Business Automobile Liability --
a. Bodily Injury —Each Accident: $1,000,000
b. Property Damage —Each Accident: $1,000,000
7. Professional Liability Insurance
a. Each Claim Made: $1,000,000
b. Annual Aggregate: $1,000,000
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This is EXHIBIT E, consisting of 1 page, referred to in and part of the
Agreement between Owner and Engineer for Professional Services

AFFIDAVIT OF E-VERIFY ENROLLMENT AND PARTICIPATION

I, Daryl S. Knip, being first duly sworn, depose and say that T am familiar with and have
personal knowledge of the facts herein and, if called as a witness in this matter, could testify as

follows:

1. I am over eighteen (18) years of age and am competent to testify to the facts
contained herein.

2, I am now and at all times relevant herein have been employed by Abonmarche
Consultants, Inc. (“Engineer”)in the position of President/CEO.

3. I am familiar with the employment policies, practices, and procedures of Engineer
and have the authority to act on behalf of the Engineer.

4. Engineer is enrolled and participates in the federal E-Verify program.
Documentation of this enrollment and participation is attached as Exhibit “A” and

incorporated herein.
5. Engineer does not knowingly employ any unauthorized aliens.

6. To the best of my information and belief, the Engineer does not currently employ
any unauthorized aliens.

I swear and affirm under the penalties for perjury that the foregoing statements and
representations are true and accurate to the best of my knowledge and belief.

EXECUTED on the day of , 20

Printed:
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This is EXHIBIT F, consisting of 1 page, referred to in and part of the
Agreement between Owner and Engineer for Professional Services

CERTIFICATION STATEMENT REGARDING INVESTMENTS IN IRAN

I, Daryl S. Knip, President/CEQ, Abonmarche Consultants, Inc., certify to the following:

1. Pursuant to Indiana Code 5-22-16.5 ef seq., I am not now engaged in investment
activities in Iran.

pid I understand that providing a false certification could result in the fines, penalties, and
civil action listed in I.C. 5-22-16.5-14.

EXECUTED THIS DAY OF , 20

Printed:
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This is EXHIBIT G, consisting of 2 pages, referred to in and part of the
Agreement between Owner and Engineer for Professional Services

N

City of Elkhart,Indiana

the city with a hecu‘f

Title VI Notice
Title VI Policy

The City of Elkhart, Indiana (Elkhart) is committed to a policy of inclusiveness, fairness,
and accessibility of its programs, activities and services to all persons in Elkhart. As
provided by Title VI of the Civil Rights Act of 1964 and all related statutes, Elkhart assures
that no person shall, on the on the grounds religion, race, color, national origin, sex, age,
disability/handicap, sexual orientation, gender identity, limited English proficiency, or low
income status, be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any City of Elkhart program, activity or service. The City of
Elkhart further assures every effort will be made to ensure non-discrimination in all of its
programs, activities, and services, whether those program, activities and services are
federally funded or not. In the event the City of Elkhart distributes Federal aid funds to
another entity, the City of Elkhart will include Title VI language in all written agreements.

The Title VI Coordinator is:

Title VI Coordinator Voice: (574) 294-5471

City of Elkhart Fax: (574) 293-7658

229 § 2nd Street TDD: (574) 389-0198

Elkhart, Indiana 46516 Email: titlevicoordinator@coei.org
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Acceptance by Engineer

I hereby certify that I have received the City of Elkhart’s “Title VI Notice” and agree to
comply with the requirements and provisions of the City of Elkhart’s Title VI Policy
during the durationof this Agreement with the City of Elkhart.

Abonmarche Consultants, Inc.

Signed

Daryl S. Knip, President/CEO
Printed Name

Dated

The City of Elkhart Title VI Policy may be accessed here:

https://elkhartindiana.org/government/human-resources/#tab-b900fced 1 bdffd36578



August - November 2023

Proposed
Person Rate Monthly Hours TOTAL
CM $ 185.00 8 S 1,480.00
RPR $ 120.00 20 $ 2,400.00
INSPECTOR 1 $ 100.00 80 S 8,000.00
3 .
MONTHLY TOTAL $ 11,880.00
December 2023 - February 2024
Proposed
Person Rate Monthly Hours TOTAL
CM $ 193.00 8 S 1,544.00
RPR $ 125.00 20 S 2,500.00
INSPECTOR 1 $ 104.00 40 S 4,160.00
$ 5
MONTHLY TOTAL S 8,204.00
March 2024 - October 2024
Proposed
Person Rate Monthly Hours TOTAL
CMm $ 193.00 16 S 3,088.00
RPR $ 125.00 20 S 2,500.00
INSPECTOR 1 S 104.00 160 $ 16,640.00
MONTHLY TOTAL $ 22,228.00
ARCHITECTURE/STRUCTURAL
REVIEWER | $ 205.00 40 S 8,200.00

TOTAL 2022
CONTRACTCOST
55,724.00

TOTAL 2023 CONTRACT

COsT
224,660.00

Contract Total
280,384.00



RESOLUTION NO. 23-R- om

RESOLUTION OF THE REDEVELOPMENT COMMISSION OF THE CITY OF ELKHART,
INDIANA, APPROVING CHANGE ORDER FOR ROBERTS ENVIRONMENTAL SOIL
REMEDIATION SERVICES AT 1701 STERLING AVENUE

Whereas, The Commission owns the real estate at 1701 Sterling
Avenue in the City of Elkhart (the “Real Estate”) which requires contaminated soil removal and
disposal and has received a proposed Change Order from Roberts Environmental Services, LLC
(“Roberts”) to provide engineering services relating thereto all as set forth in the attached Change

Order (the “Services™); and

Whereas, the Commission believes it is in the best interest of the City and its inhabitants that the
Change Order be approved, and the funds appropriated to pay the cost of the Services.

NOW THEREFORE, BE IT RESOLVED:

1. The Commission approves the employment of Roberts to perform the Services
on the Real Estate in accordance with the terms of the Change Order attached

hereto.

2. The Commission approves the form of Change Order, and authorizes the
President to approve any non-material changes thereto she deems necessary and
appropriate prior to execution by the parties.

3. The Commission appropriates the sum of $18,700.00 from the Consolidated
South Elkhart Economic Development/Redevelopment Tax Allocation Area
Special Fund to cover the cost of the Services plus the cost of disposal of the
impacted soils removed from the site. All unused funds to be returned to the

appropriate account.

4, The Officers of the Commission are authorized and directed to execute and
deliver the Change Order and such other Agreements as they deem necessary
and appropriate in furtherance of this Resolution.

ADOPTED BY MAJORITY VOTE THIS 8th DAY OF AUGUST 2023.

CITY OF ELKHART, REDEVELOPMENT
COMMISSION

By
Sandra Schreiber, President

ATTEST:

By
Alex Holtz, Secretary




Memo

To: Redevelopment Commission Member
From: Adam Fann

Date: 8/2/23

Re: 1701 Sterling Soil Removal

As part of the demolition process at 1701 Sterling last year Roberts Environmental was asked to
oversee the removal of the foundations of the building so testing could be done. During that
process some elevated levels were found is the soil at the South West corner of the building,
that soil was stockpiled onsite and needs removed. Staff contacted Roberts to guide us in the
removal and disposal of the soils, attached is the proposal and costs. Not in the proposal is the
cost of disposing of the soils at the landfill, this is estimated on the high end to be roughly
$5,000. Staff requests the Commission appropriate a total of $18,700 from the Consolidated
TIF for oversight, removal, and disposal of impacted soils onsite. Any unused dollars will be
returned to the TIF.



ROBERTS

ENVIRONMENTAL SERVICES., LLC
August 1, 2023

ROBERTS Project No.: 23-10921-10

Adam Fann, Assistant Director of Redevelopment
City of Elkhart

201 South Second Street

Elkhart, IN 46516-3112

Remediation of Impacted Soils
Vacant Former Industrial Facility
1701 Sterling Avenue
Elkhart, Indiana

Mr. Fann:

Roberts Environmental Services, LLC (“ROBERTS”) is pleased to submit the following proposal to
complete the remediation of impacted soils via excavation and disposal at the referenced property in
Elkhart, Indiana (hereinafter referred to as the “Site”). The project activities summarized below, will

include:

1) Preparation and dissemination of project bid documents;
2) Oversight of excavation activities on the southeast portion of the Site;
3) Soil confirmation sampling (up to 10 samples, plus QA/QC samples), and

4) Communication of findings via a brief letter report summarizing the remediation activities
and confirmation sampling results.

ROBERTS’ proposed activities are limited because the activities will only focus on specific locations
and because the proposed analytical parameters will be limited to specific potential contaminants of
concern (COCs) and/or select indicator contaminants. As such, these activities may lead to further
sampling or other related Site investigation activities. The following work scope describes ROBERTS’
planned activities to complete this investigation.

INTRODUCTION/BACKGROUND

The Site consists of a vacant industrial building located at 1701 Sterling Avenue, on the south side of
Elkhart, Indiana, which is currently owned by the City of Elkhart. The Site is identified as one (1)
parcel of land (Parcel No. 20-06-09-335-008.000-012) totaling approximately 1.35-acres. The Site
is located at the southwest corner of Ren Street and Sterling Avenue. The approximate geographic
coordinates of the middle of the Site are 41.6707 ° North and -85.9562° West (NAD83).

Previous sampling and analysis revealed impacts to soils on the far southeast portion of the Site,
specifically at former sampling location numbers 34 and 47. These soil samples were collected during
building demolition oversight activities under the MACOG Brownfields Assessment Grant. Based
on soil screening activities during demolition and previous investigations completed at the Site under
MACOG’s Brownfields Assessment Grant, these two (2) areas of impacted soil appear to be limited

WWW ROBERTSENVIRONMENTAL NET



City of Elkhart August 1, 2023
Page 2

both horizontally and vertically. The excavation activities will focus on remediation of these
impacted areas and also other higher elevation soils/soil piles on the same portion of the Site.

SCOPE OF WORK

Bid Documents. ROBERTS prepared bid documents and submitted the documents to four (4) separate
excavation subcontractors (Cross Excavating, Jerry Reed Excavating, Ferguson Equipment, and Beer
and Slabaugh) on July 20, 2023, The bid documents requested costs from subcontractors for the
excavation and disposal of impacted soils at Elkhart County Landfill using the City’s fee schedule of
$22 per ton (invoiced by the landfill to the City directly. Not included in ROBERTS cost estimate —
estimated 150 cubic yards or 225 tons at $22 per ton = $4,950). The lowest bid received by Cross
Excavating (Jerry Reed Excavating and Cross Excavating were the only respondents) has been
incorporated into ROBERTS cost estimate presented below.

Excavation Oversight. ROBERTS will provide oversight for the excavation activities, which will
include guiding the excavation subcontractor, tracking trucks transporting soils to the landfill, and
documentation via field notes and photographs. Periodic field screening of soils with a photo-
ionization detector (PID) will also occur.

Confirmation Soil Sampling. ROBERTS proposes to collect four (4) sidewall samples and two (2)
bottom soil samples at each of the two (2) locations for analysis of volatile organic compounds
(VOCs), polynuclear aromatic hydrocarbons (PAHs), and RCRA Metals. The samples will be
collected at/near previous sampling locations 34 and 47 after impacted soils are removed (+/-3.0 to
4.0-feet below grade) and field screening is performed. Samples will be collected using a pre-
decontaminated shovel or hand-auger sampling device. Soil samples will be placed in an ice-filled
cooler immediately after collection. A trip blank (TB), field duplicate (FD), and matrix spike/matrix
spike duplicate (MS/MSD) samples will also be collected and analyzed for VOCs for quality

assurance/quality control (QA/QC) purposes.

REPORT PREPARATION

RoBERTS will incorporate our findings and conclusions relative to the demolition activities and
laboratory results completed as part of this investigation into a brief letter report. The report will
include a laboratory results summary table (if needed), maps, and a photo log that depict Site-specific
conditions relative to the project activities. The laboratory results will be compared to the Indiana
Department of Environmental Management’s (IDEM’s) Remediation Closure Guide (RCG)
published levels (PLs) using a residential end-use scenario.

COST ESTIMATE

ROBERTS proposes to conduct the services proposed herein on a time-and-expense basis in accordance
with ROBERTS’ general labor and equipment fee schedules in effect at the time the work is performed.
ROBERTS estimates the above activities and reporting can be completed for an estimated cost of
$13,700 (excludes landfill disposal fees). The cost estimate for the specific work activities detailed
in this proposal will not be exceeded without prior approval.

ROBERTS does not foresee an exceedance of this estimate for the scope of work described in the

ROBERTS

ENVIRONMENTAL SERVICES.LLC
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preceding text. However, we will keep you apprised of the project status and budget and will not
exceed our estimate without prior authorization. This estimate does not include field contingencies,
but primarily reflects costs believed to be representative for completing the work described. Any
modifications necessary to complete the proposed work will be discussed prior to providing
supplemental services.

SCHEDULE

ROBERTS will schedule this project immediately upon receipt of authorization to proceed pending the
excavation subcontractor’s schedule. The work scope proposed by ROBERTS assumes that limited
regulatory liaison will be required as part of this task (i.e., telephone calls, e-mails, etc.). Unless
otherwise noted, presentations/trips to meet with client and regulatory staff are not included in this
budget. ROBERTS’ proposal is based on the following assumptions/limitations:

o ROBERTS’ cost estimate is based on fieldwork being performed in Level D personal protective
equipment. Should Site conditions warrant an increase in personal protection beyond U.S.
EPA Level D, additional costs would be incurred.

e Project activities at the Site will not exceed 8-hours/day and will occur Monday through
Friday, excluding holidays.

TERMS AND CONDITIONS

Unless requested otherwise, the work will be performed in accordance with the Agreement for
Professional Services between ROBERTS and the City (effective October 14, 2022), which have been
incorporated into this proposal by reference. ROBERTS’ current labor and equipment & supplies fee
schedules are provided as an attachment to this proposal. Please indicate your acceptance of the
proposal by providing written authorization to either of the ROBERTS representatives below.

We appreciate this opportunity to offer our services to you. If you have any questions regarding this
proposal, please feel free to call us at your convenience.

Sincerely,

Roberts Environmental Services, LL.C Roberts Environmental Services, LLC
David D. Jeffers, LPG Jeffrey C. Roberts

Senior Hydrogeologist President

Attachments: Authorization to Proceed
ROBERTS’ current labor and equipment & supplies fee schedules

ROBERTS

ENVIRONMENTAL SERVICES.LLC



ROBERTS ENVIRONMENTAL SERVICES, LL.C

2023 LABOR FEE SCHEDULE
Principal $190.00/hour
Sr. Project Manager/Geologist/Hydrogeologist/Scientist/Engineer $136 - $150/hour
Project Geologist/Scientist/Engineer $97 - $135/hour
Geologist/Environmental Scientist IT $90 - $96/hour
Geologist/Environmental Scientist I $81 - $89/hour
Sr. Environmental Geologist/Scientist/Technician $76 - $80/hour
Staff Environmental Geologist/Scientist/Technician $68 - $75/hour
Project Administrator/Specialist $62 - $67/hour

ROBERTS |

ENVIRONMENTAL SERVICES.LLC




ROBERTS ENVIRONMENTAL SERVICES, LL.C
2023 GENERAL EQUIPMENT, SUPPLIES, AND EXTERNAL EXPENSES FEE

SCHEDULE!
COMMON EQUIPMENT:

ltem Rate Unit
Company Vehicle (<100 miles) $85.00 Trip
Company Vehicle (>100/<200 miles) $120.00 Trip
Photo Tonization Detector (PID) $95.00 Day
Dual Phase Interface Probe $60.00 Day
Water Level Indicator $30.00 Day
Masterflex Peristaltic Pump (MBP) $90.00 Day
Mechanical Bladder Pump $90.00 Day
Low Flow Submersible Pump $90.00 Day
Air Bladder Pump/Controller $220.00 Day
Pressure Washer $75.00 Day
Surveying Equipment $35.00 Day
Pneumatic Drum Vacuum $150.00 Day
Temperature/Conductivity Meter $15.00 Day
Optical Dissolved Oxygen Meter $50.00 Day
Aqua Troll 600 Multi-Parameter/Low Flow cell  $160.00 Day
Hand-Auger (Various Sizes) $25.00 Day
COMMON SUPPLIES:

Item Rate Unit
Bailers, 0.07 to 1.5-inch O.D. Polyethylene $10.00 Each
Rigid Polyethylene Tubing $0.40 Foot
Decontamination Supplies $20.00 Day
Reconditioned 55-Gallon Drum $80.00 Each
0.5 Micron In-Line Filter $25.00 Each
Nitrile Disposable Gloves $0.60 Pair

[Other supplies necessary to complete a specific project will be dependent on nature of work being performed.
These supplies will be billed in accordance with specific internal fee schedules or as an external expense, which is
simply cost +10%]

EXTERNAL EXPENSES:
Item Rate Unit

External Expenses (such as, travel, lodging,
subcontracted services, equipment rental,
expendable materials purchased for project, etc.): Cost+10% ===

Per Diem (includes food allowance plus

nominal personal expenses): $55.00 Day
Mileage (company-owned or personal vehicle): $0.65 Mile

! Due to supply chain issues beyond the control of ROBERTS, all rates are subject to change throughout the year
without notice. Rates provided should be considered estimates.

ROBERTS

ENVIRONMENTAL SERVICES.LLC



RESOLUTION NO. 23-R- om

RESOLUTION OF THE REDEVELOPMENT COMMISSION OF THE CITY OF ELKHART,
INDIANA, APPROVING TRANSFER OF REAL ESTATE AND PURCHASE AND DEVELOPMENT
AGREEMENT WITH ADVANTIX DEVELOPMENT CORPORATION

WHEREAS, the Commission holds title to realty commonly known as 1701 Sterling Avenue and
adjacent property in the City of Elkhart, the legal descriptions thereof are set forth in the form of a Purchase
and Development Agreement attached hereto as Exhibit A (the "Real Estate"); and

WHEREAS, the Commission previously approved a Purchase Agreement for sale of a portion of
this property to the Buyer but necessary funding was not approved and it was necessary to revise, and delete
certain property from, the development plan; and

WHEREAS, the Commission has been presented for approval the new Purchase and Development
Agreement for the Real Estate between the Commission and Advantix Development Corporation (“Buyer”)
in the form attached hereto as Exhibit A (the “Agreement”); and

WHEREAS, the Commission believes it is in the best interest of the City and its citizens that the
Agreement be approved.

NOW THEREFORE, BE IT RESOLVED:
1. The Commission approves the sale of the Real Estate to Advantix Development
Corporation for the sum of $1.00, expressly contingent upon approval of the Affordable

Housing Credits in accordance with the terms set forth in the Agreement.

2. The Commission approves the terms of the Agreement, and ratifies the execution of the
Agreement by the President which was necessary to meet the timetable for funding
applications for the project.

3. The officers of the Commission are authorized to execute the Agreement, all deeds and
other documents, and take all action they deem necessary and appropriate to carry out the
terms of this Resolution.

DULY ADOPTED BY MAJORITY VOTE THIS 8" DAY OF AUGUST, 2023.

ELKHART REDEVELOPMENT COMMISSION

By

Sandra Schreiber, President

Attest:

By
Alex Holtz, Secretary

2023xxxxx-afs-gdb



PURCHASE AND DEVELOPMENT AGREEMENT

1. PARTIES: As of the day of , 2023, City of Elkhart,

Indiana, Department of Redevelopment, an Indiana municipal corporation (“Seller”) agrees to sell

and convey to Advantix Development Corporation, an Indiana Development Corporation whose
address is 500 S.E. 10" Street, Evansville, IN 47713 (“Purchaser”) and Purchaser agrees to buy
from Seller, the following Property for the consideration and upon and subject to the terms,
provisions, and conditions hereinafter set forth.

2. PROPERTY: The Property commonly known as 1701 and 1726 Sterling Avenue,
and an adjacent vacant property in the City of Elkhart, Elkhart County, Indiana, together with all
buildings and permanent improvements and fixtures attached thereto; and all privileges and
appurtenances pertaining thereto including any right, title and interest of Seller in and to adjacent
alleys, or rights-of-way, all of the above hereinafter collectively called “Property,” and whose legal
description is contained on Exhibit “A™ attached hereto and incorporated herein.

3. PRICE: The total purchase price shall be One Dollar ($1.00) (“Purchase Price”).

4. EARNEST MONEY: No earnest money is required.

g CLOSING: The closing of the sale (the “Closing Date”) shall take place at
Commercial Title, LLC , provided this property has been re-zoned for residential use and after
satisfaction of the Contingencies and Conditions set forth below, within one hundred fifty (150)
days from the date of approval of Purchaser’s Application for Low Income Housing Tax Credits
for this project by the State of Indiana unless extended in writing signed by both parties hereto,
with the costs thereof paid by Purchaser.

6. POSSESSION: The possession of the Property shall be delivered to Purchaser at
closing in its AS IS condition.

i CONTINGENCIES: The Purchaser’s obligations to proceed to Closing shall be
conditioned upon and subject to the following contingencies hereinafter set forth. If any of the
following contingencies are not satisfied within one hundred twenty (120) days after the date of
the LIHTC Award, as defined herein below (the “Inspection Period”), then the parties agree that
upon written request of either party, this Agreement shall terminate with neither party having any
further liability of the other, except as otherwise expressly provided in this Agreement. The

contingencies are as follows:
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(a) LIHTC Award. Purchaser must receive the award of Low Income Housing
Tax Credits from the Indiana Housing and Development Authority (IHCDA), in a form and
amount as applied for by Purchaser (the “LIHTC Award”), on or before December 1, 2023, unless
otherwise extended in writing by the parties.

(b)  Survey. Purchaser shall have the right, at Purchaser’s sole cost, to obtain a
survey of the Property (the “Survey”) to be completed by a surveyor or engineer licensed in Indiana
with a current certification attached thereto executed by the surveyor or engineer in the form of
the minimum standard detail requirements certificate for land title surveys. The Survey must
reflect that there are no easements or other matters which prevent or interfere with the development
or improvement of the Property for low income housing in accordance with the plans prepared by
Myszak + Partners and entitled The Sterling (hereinafter referred to as “Purchaser’s Intended
Use™); that the Property has the required access to abutting streets and highways and that all
abutting streets have been accepted by the appropriate governmental authority for maintenance.
The Survey must further reflect and expressly certify that the Property is not in a designated flood
zone and that there are no gaps, gores or spaces between contiguous parcels, and that when taken
together all contiguous portions form a single parcel of land.

(¢)  Title Matters. Purchaser must be able to obtain, at Purchaser’s sole cost, a
commitment for an owner's policy of title insurance for the Property (together with legible copies
of all documents and instruments referred to therein that were not previously provided by Seller to
Purchaser) issued by Commercial Title, LLC (herein the “Title Commitment”), in which the Title
Company shall agree to insure merchantable title to the Property in the name of Purchaser in the
full amount of the Purchase Price. Further, the Title Commitment shall commit the Title Company
to ensure that the Property is free and clear of any liens, burdens or encumbrances, except the
Permitted Exceptions. The Title Commitment must also affirmatively commit to insure all
standard title endorsements as are generally requested by the investors partnering to receive the
low income tax credits. All cost associated with the Title Commitment, review of documents and
issuance of final title insurance policy shall be borne by Purchaser.

If the Title Company requires entry of a Quiet Title Judgment as a pre-condition to

insuring the title, or any issue can be resolved by payment of an additional premium, all costs

thereof shall be paid by Purchaser
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At Closing, Purchaser shall take title to the Property in its AS IS, WHERE IS,
CONDITION WITHOUT WARRANTY, EXPRESS OR IMPLIED

(d)  Environmental Audit. Seller will provide Purchaser a copy of any existing
environmental review reports on the Property it may possess. Purchaser acknowledges that
preliminary environmental studies at 1701 Sterling Avenue liave disclosed certain soil and
groundwater contaminants, and that further testing of the soil under the existing building
foundation is necessary to determine if there is contamination in that area (the “Additional Test”).
Seller will disclose the results of the Additional Test and the IDEM remediation requirements, if
any, to Purchaser and the projected remediation costs and the parties will use their best efforts to
reach a mutually acceptable agreement on a clean-up plan before the expiration of the Inspection
Period. Purchaser shall have the right to obtain, at Purchaser’s sole cost, a "Phase I" Environmental
Assessment reflecting the environmental status of the Property. In the event the aforesaid
environmental audit discloses any environmental defect (as defined by federal and state statutes
and regulations) or other matters that may cause liability due to the presence of hazardous
materials, chemicals, oils, or other items on the Property or would reasonably necessitate any
remedial action to cause the Property to be in compliance with all federal, state, and local
governmental statutes, laws, regulations, and ordinances, and remediation, the parties are unable
to agree on a mutually acceptable plan (the “Remediation Plan”) before the expiration of the
Inspection Period, either party shall have the right to terminate this Agreement without penalty.
Purchaser agrees to keep and hold all information obtained with regard to the environmental
condition of the Property confidential and to share such information only with Purchaser’s
environmental consultants and attorneys. Any remedial action taken must have the prior written
approval of IDEM.

(e) Inspections and Due Diligence. All inspections by purchaser shall be
completed within the Inspection Period. During the Inspection Period, Purchaser shall have the
right to conduct such studies, inquiries, inspections, tests and other investigations that Purchaser
deems appropriate to determine whether it is feasible for Purchaser to purchase, develop and
construct improvements upon the Property, including, without limitation, state, city or county
requirements for on-site or off-site improvements, requirements for storm drainage and retention,
the availability of utilities, zoning feasibility, demographic studies, financial feasibility (including

financing at a rate and term acceptable to Purchaser), soil studies, including soil compaction, soil
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stability and other engineering surveys, environmental audits and flood plain and wetlands
jurisdiction determinations. In the event Purchaser determines in its sole discretion that, as a result
of matters beyond Purchaser’s control it is not feasible for Purchaser to purchase and develop the
Property for its Intended Use, the Purchaser may, at any time prior to the end of the Inspection
Period, cancel this Agreement by giving written notice thereof to Seller. In the event Purchaser
elects to terminate this Agreement pursuant to the provisions of this paragraph, neither party shall
have any further liability to the other, except as otherwise expressly provided in this Agreement.
Purchaser will leave the property in the same condition as it was in immediately prior to the
commencement of the Inspection Period.

63) Seller shall have provided a ten percent (10%) match of the allowed Credits
which credit match consists of and includes the original offering prices of the Property, demolition
costs, street improvement costs, environmental review and remediation costs, and other City costs
related to the Property allowed by applicable law or regulation.

8. PROPERTY INSURANCE: Insurance shall be canceled as of the Closing Date
and the Purchaser shall provide its own insurance.

9. SPECIAL ASSESSMENTS: Any outstanding special assessments applicable to
the Property for municipal improvements previously made to benefit the Property shall be paid by
Purchaser. Purchaser will pay all special assessments for municipal improvements which are
completed after the date of this Purchase Agreement.

10. TIMETABLE FOR CONSTRUCTION PLANS, COMMENCEMENT AND
COMPLETION OF IMPROVEMENTS, DEED, CERTIFICATE OF COMPLETION:

(a) Plans for Construction of Improvements. Seller has approved the

Purchaser’s intended residential use of the Property set forth in Schedule A hereto (the “Intended
Use™) and the basic construction plan attached hereto as Schedule B (the “Construction Plans”).
All work with respect to the improvements to be constructed or provided by the Purchaser on the
Property (the “Improvements™) shall be in conformity with the Intended Use and Construction
Plans as approved by the Seller. Nothing herein shall relieve the Purchaser from its obligation to
obtain all required building permits, zoning clearances and comply with other applicable

regulatory requirements.
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(b) Changes in Intended Use and/or Construction Plans. If the Purchaser

desires to make any material change in the Intended Use and/or Construction Plans, the Purchaser
shall submit the proposed change in writing to the Seller for its written approval.

(c) Evidence of Equity Capital and Mortgage Financing. No later than sixty

(60) days after the date of approval of the LIHTC Award, the Purchaser shall submit to the Seller
evidence satisfactory to the Seller that the Purchaser has the equity capital and commitments for
mortgage financing necessary for the construction of the Improvements.

(d)  Conditions Precedent to Conveyance. The granting of the LIHTC Award

for the project, approval of Construction Plans by the Seller, the parties agreement on a
Remediation Plan, the Purchaser having entered into a contract for construction of the
Improvements, and the submission of evidence of equity capital and commitments for mortgage
financing, are conditions precedent to the obligation of the Seller to convey the Property to the
Purchaser.

(e) Form of Deed. The Seller shall convey to the Purchaser title to the Property
by Limited Warranty Deed substantially in the form attached hereto as Schedule C (hereinafter
called “Deed”). Such conveyance and title shall be subject to:

(1)  All existing easements and rights-of-way and such easements and
dedications as it shall have been necessary, pursuant to the Construction Plans, for the
Seller to dedicate or grant, and shall be necessary at the time of the conveyance for the
Seller to reserve, for itself or for future dedication or grant, for sewers, drains, water and
gas distribution lines, electric, telephone/communication installations, rights-of-way and
access, pedestrian and bicycle pathways, linear park area and other public or private
utilities and facilities.

(2)  Taxes and special assessments which are not shown as existing liens
by the public records.

(3)  Taxes and other liens and encumbrances to be assumed and paid by
the Purchaser pursuant to the terms hereof.

(4)  All zoning and subdivision ordinances and other applicable
ordinances and regulations of the Seller of Elkhart, Indiana.

€3] Time and Place for Delivery of Deed. The Seller shall deliver the Deed and

possession of the Property to the Purchaser at Closing and after Purchaser has entered into a

20230712-ljw-gdb 5



contract for construction of the Improvements contemplated herein or on such other date as the
parties hereto may mutually agree in writing. Conveyance shall be made at the principal office of
Commercial Title, LLC (the “Closing Agent”) and the Purchaser shall accept such conveyance
and pay to the Seller the Purchase Price at such time and place.

(g) Apportionment of Current Taxes. Real Estate taxes, if any, will be prorated

to the date of Closing.
(h)  Recordation of Deed. The Purchaser shall cause the Closing Agent to

promptly file the Deed for the Property for record in the Office of the Recorder of Elkhart County,
Indiana. The Purchaser shall pay all costs for recording the deed.

(1) Commencement and Completion of Construction of Improvements. The

Deed shall provide that the Purchaser, its successors and assigns, shall begin construction of
Improvements to the Property within two (2) months after the date of the Deed and shall complete
such Improvements within twenty-four (24) months after the date of the Deed. The Deed shall

expressly provide that such agreements and covenants shall be covenants running with the land.

() Progress Reports. Subsequent to conveyance of the Property to the
Purchaser, and until construction of the Improvements has been completed, the Purchaser shall
make reports, in such detail and at such times as may reasonably be requested by the Seller, as to
the actual progress of the Purchaser with respect to such construction.

(k)  Certificate of Completion.

(1)  Promptly after completion of the Improvements in accordance with
the Agreement, the Seller will furnish the Purchaser with an appropriate instrument so
certifying (“Certificate of Completion”). Such certification by the Seller shall be a
conclusive determination of satisfaction and termination of the agreements and covenants
in the Agreement and in the Deed with respect to the obligations of the Purchaser, and its
successors and assigns, to construct the Improvements.

(2)  With respect to any parts or parcels of the Property which the
Purchaser may convey or lease as the Improvements to be constructed thereon are
completed, the Seller will, upon completion, certify to the Purchaser that such
Improvements have been made in accordance with the provisions of the Agreement. Such
certification shall mean, and the Deed shall state, (1) that any party purchasing or leasing

such individual part or parcel shall not incur any obligation with respect to the construction
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of the Improvements relating to such part or parcel or to any other part or parcel of the
Property; and (2) that neither the Seller nor any other party shall thereafter have or be
entitled to exercise with respect to any such individual part or parcel so sold (or, in the case
of lease, with respect to the leasehold interest) any rights or remedies as a result of a default
or breach of any provisions of the Agreement or the Deed.

(3)  Each certification shall be in recordable form. If the Seller shall
refuse or fail to provide any certification in accordance with the provisions of this Section,
the Seller shall, within thirty (30) days after written request by the Purchaser, provide the
Purchaser with a written statement, indicating in what respects the Purchaser has failed to
complete the Improvements in accordance with the provisions of the Agreement, or is
otherwise in default, and what measures or acts it will be necessary, in the opinion of the
Seller, for the Purchaser to take or perform in order to obtain such certification.

11.  PROHIBITIONS AGAINST ASSIGNMENT AND TRANSFER:

(a) Redevelopment Purpose. The Purchaser represents and agrees that it is

acquiring the Property for the purpose of redevelopment and not for speculation in land holding.
Purchaser shall record as covenants governing the use of the Property all such commitments,
declarations, and covenants as are required by IHCDA in connection with the LIHTC Award.

(b)  Prohibition Against Transfer of Shares of Stock. The Purchaser represents

and agrees for itself and its stockholders, and their successors in interest, that: Prior to completion
of the Improvements as certified by the Seller, and without the prior written approval of the Seller,
(a) there shall be no voluntary or involuntary transfer of stock of Purchaser by any person owning
10 percent or more of the stock in the Purchaser, (b) nor shall there be any significant change in
the ownership of such stock or in the relative distribution thereof, or with respect to the identity of
the parties in control of the Purchaser or the degree thereof, by any other method or means, whether
by increased capitalization, merger, issuance of additional or new stock change of classification of
stock, or otherwise. With respect to this provision, the Purchaser and the parties signing the
Agreement on behalf of the Purchaser represent that they have the authority of all of its existing
stockholders to agree to this provision on their behalf and to bind them with respect thereto.

(c) Prohibition Against Transfer of Property and Assignment of Agreement.
The Purchaser represents and agrees for itself, and its successors and assigns, that:

(1)  Except only
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(a) by way of security for, (i) the purpose of obtaining financing
necessary to enable the Purchaser or any successor in interest to acquire the
Property or perform its obligations with respect to making the Improvements under
the Agreement, and (ii) any other purpose authorized by the Agreement, and

(b) as to any individual parts or parcels of the Property on which
the Improvements to be constructed have been completed, and which, by the terms
of the Agreement, the Purchaser is authorized to convey or lease as such
Improvements are completed, the Purchaser (except as so authorized) has not made
or created, and will not, prior to the issuance of the Certificate of Completion, make
or create, any sale, assignment, conveyance, lease, trust, power, or transfer of or
with respect to the Agreement or the Property, or any part thereof or any interest
therein, or any contract or agreement to do any of the same, without the prior written
approval of the Seller: Provided, that, prior to the issuance by the Seller of the
Certificate of Completion, the Purchaser may enter into an agreement to sell, lease,
or otherwise transfer, the Property or any part thereof or interest therein, which
agreement shall not provide for payment of or on account of the purchase price or
rent for the Property, or transfer of title, prior to the issuance of the Certificate of

Completion.
(2)  The Seller shall be entitled to require as condition to any such

approval, that:
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(a) Any proposed transferee shall have the qualifications and
financial responsibility, as determined by the Seller, necessary and adequate to
fulfill the obligations undertaken in the Agreement by the Purchaser (or, in the
event the transfer is of or relates to part of the Property, such obligations to the
extent that they relate to such part). 7

(b)  Any proposed transferee, shall, in writing, for itself, its
successors and assigns, assume all of the obligations of the Purchaser under the
Agreement and agree to be subject to all the conditions and restrictions to which
the Purchaser is subject (or, in the event the transfer is of or relates to part of the

Property, such obligations, conditions, and restrictions to the extent that they relate

to such part).



(c) There shall be submitted to the Seller for review all
instruments and other legal documents involved in effecting transfer; and if
approved by the Seller, its approval shall be indicated to the Purchaser in writing,

(d)  The consideration payable for the transfer by the transferee
shall not exceed the actual cost (including carrying charges) to the Purchaser of the
Property (or allocable to the part thereof or interest therein transferred) and the
Improvements, if any, theretofore made by it; it being the intent of this provision to
preclude assignment of the Agreement or transfer of the Property for profit prior to
the completion of the Improvements and to provide that in the event any such
assignment or transfer is made (and is not canceled), the Seller shall be entitled to
increase the Purchase Price to the Purchaser by the amount that the consideration
payable for the assignment or transfer is in excess of the amount that may be
authorized pursuant to this subdivision, and such consideration shall, to the extent
it is in excess of the amount so authorized, belong to and forthwith be paid to the
Seller.

(e) The Purchaser and its transferee shall comply with such
other conditions as the Seller may find desirable in order to achieve and safeguard
the purposes of L.C. 36-7-14 and the Construction Plan. Provided, that in the
absence of specific written agreement by the Seller to the contrary, no such transfer
or approval by the Seller shall be deemed to relieve the Purchaser, or any other
party bound in any way by the Agreement, from any of its obligations with respect
to construction of the Improvements.

(d)  Information As to Stockholders/Members/Partners. During the period

between execution of the Agreement and completion of the Improvements as certified by the
Seller, (1) the Purchaser will promptly notify the Seller of any and all changes in the ownership of
10% or more of the stock, legal or beneficial, or of any other act or transaction involving or
resulting in any change in the ownership of such stock or in the relative distribution thereof, or
with respect to the identity of the parties in control of the Purchaser or the degree thereof, of which
it or any of its officers have been notified or otherwise have knowledge or information; and (2) the

Purchaser shall, on request, furnish the Seller with a complete statement, setting forth all of the
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stockholders of the Purchaser and the extent of their respective holdings, and in the event any other
parties have a beneficial interest in such stock, their names and the extent of such interest.
12, MORTGAGE FINANCING; RIGHTS OF MORTGAGEES:

(a) Limitation Upon Encumbrance of Property. Prior to the completion of the

Improvements, as certified by the Seller, neither the Purchaser nor any successor in interest to the
Property shall engage in any financing or any other transaction creating any mortgage,
encumbrance or lien upon the Property, whether by express agreement or operation of law, except
for the purposes of obtaining (a) funds necessary for making the Improvements and (b) to pay the
Purchase Price to the Seller. The Purchaser (or successor in interest) shall notify the Seller in
advance of any financing, secured by mortgage or other similar lien instrument, it proposes to enter
into with respect to the Property, and of any encumbrance or lien that has been created on or

attached to the Property.
(b)  Mortgagee Not Obligated to Construct. The holder of any mortgage

authorized by the Agreement or purchaser on foreclosure shall not be obligated by the provisions
of the Agreement to construct or complete the Improvements or to guarantee such construction or

completion; nor shall any covenant or any other provision in the Deed be construed to so obligate

such holder.
(c) Copy of Notice of Default to Mortgagee. Whenever the Seller shall deliver

any notice or demand to the Purchaser with respect to any breach or default by the Purchaser under
the Agreement, the Seller shall at the same time forward a copy of such notice or demand to each
holder of any mortgage authorized by the Agreement at the last address of such holder shown in

the records of the Seller.
(d) Mortgagee's Option to Cure Defaults. After any breach or default, each

mortgagee shall have the right, at its option, to cure or remedy such breach or default and to add
the cost thereof to the mortgage debt and the lien of its mortgage: Provided, that if the breach or
default is with respect to construction of the Improvements, a mortgagee may not undertake or
continue the construction or completion of the Improvements (beyond the extent necessary to
conserve or protect Improvements or construction already made) without first having assumed the
obligation to the Seller, by written agreement satisfactory to the Seller, to complete, in the manner
provided in the Agreement, the Improvements on the Property or the part thereof to which the lien

or title of such holder relates. Any such holder who shall properly complete the Improvements
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relating to the Property or applicable part thereof shall be entitled, upon written request made to

the Seller, to a certification of completion.

(e) Seller’s Option to Pay Mortgage Debt or Purchase Property. In any case,

where, subsequent to default or breach by the Purchaser (or successor in interest) under the
Agreement, the holder of any mortgage on the Property or part thereof
(D has, but does not exercise, the option to construct or complete the
Improvements relating to the Property or part thereof covered by its mortgage or to which
it has obtained title, and such failure continues for a period of sixty (60) days after the
holder has been notified or informed of the default or breach; or
(2)  undertakes construction or completion of the Improvements but
does not complete such construction within the period as agreed upon by the Seller and
such holder (which period shall in any event be at least as long as the period prescribed for
such construction or completion in the Agreement), and such default shall not have been
cured within sixty (60) days after written demand by the Seller so to do, the Seller shall
(and every mortgage instrument made prior to completion of the Improvements with
respect to the Property by the Purchaser or successor in interest shall so provide) have the
option of paying to the holder the amount of the mortgage debt and securing an assignment
of the mortgage and the debt secured thereby, or, in the event ownership of the Property
(or part thereof) has vested in such holder by way of foreclosure or action in lieu thereof,
the Seller shall be entitled, at its option, to a conveyance to it of the Property or part thereof
(as the case may be) upon payment to such holder of an amount equal to the sum of: (i)
the mortgage debt at the time of foreclosure or action in lieu thereof (less all appropriate
credits, including those resulting from collection and application of rentals and other
income received during foreclosure proceedings); (ii) all expenses with respect to the
foreclosure; (iii) the net expense, if any (exclusive of general overhead), incurred by such
holder in and as a direct result of the subsequent management of the Property; (iv) the costs
of any Improvements made by such holder; and (v) an amount equivalent to the interest
that would have accrued on the aggregate of such amounts had all such amounts become
part of the mortgage debt and such debt had continued in existence.

§3) Seller’s Option to Cure Mortgage Default. In the event of a default or

breach prior to the completion of the Improvements by the Purchaser, or any successor in interest,
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of any mortgage or other instrument creating an encumbrance or lien upon the Property or part
thereof, the Seller may at its option cure such default or breach, in which case the Seller shall be
entitled to reimbursement from the Purchaser or successor of all costs and expenses incurred by
the Seller in curing such default or breach and to a lien upon the Property (or the part thereof to
which the mortgage, encumbrance, or lien relates) for such reimbursement: Provided, that any
such lien shall be subject always to the lien of (including any lien contemplated, because of
advances yet to be made, by) any then existing mortgages on the Property authorized by the

Agreement.
(2) Mortgage and Holder. For the purposes of the Agreement: The term

“mortgage” shall include a deed of trust or other instrument creating an encumbrance or lien upon
the Property, or any part thereof, as security for a loan. The term “holder” in reference to a
mortgage shall include any insurer or guarantor of any obligation or condition secured by such
mortgage or deed of trust.

13. REMEDIES:

(a) In General. Except as otherwise provided in the Agreement, in the event of
any default in or breach of the Agreement, or any of its terms or conditions, by either party hereto,
or any successor to such party, such party (or successor) shall, upon written notice from the other,
proceed immediately to cure or remedy such default or breach within sixty (60) days after receipt
of such notice. In case such action is not taken or not diligently pursued, or the default or breach
shall not be cured or remedied within a reasonable time, the aggrieved party may institute such
proceedings as may be necessary or desirable in its opinion to cure and remedy such default or
breach, including, but not limited to, proceedings to compel specific performance.

(b) Termination Prior to Conveyance. In the event that:

(1)  The Purchaser’s application for Low Income Housing Tax Credits

is not approved within the time specified in Paragraph 7(a); or
(2)  the Seller does not tender conveyance of the Property, or possession
thereof, in the manner and condition, and by the date provided in the Agreement, and any

such failure shall not be cured within thirty (30) days after the date of written demand by

the Purchaser; or
(3)  the Purchaser shall furnish evidence to the Seller that it has been

unable, after and despite diligent effort for a period of sixty (60) days after approval by the
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Seller of the Construction Plans, to obtain mortgage financing for the construction of the
Improvements and the Purchaser shall, after having submitted such evidence and if so
requested by the Seller, continue to make diligent efforts to obtain such financing for a
period of sixty (60) days after such request, but without success;
then the Agreement shall, automatically terminate, and, neither the Seller nor the Purchaser shall
have any further rights against or liability to the other under the Agreement.

(c)  Termination by Seller Prior to Conveyance. In the event that:

(1)  prior to conveyance of the Property to the Purchaser and in violation
of the Agreement
(a) the Purchaser (or any successor in interest) assigns or
attempts to assign the Agreement or any rights therein, or in the Property, or
(b) there is any change in the ownership or distribution of the
stock of the Purchaser or with respect to the identity of the parties in control of the
Purchaser or the degree thereof; or
(2)  the Purchaser does not obtain approval of any material changes to
the Intended Use and/or Construction Plans, as required by the Agreement, or evidence
that it has the necessary equity capital and mortgage financing, in satisfactory form and in
the manner and by the dates respectively provided in the Agreement therefor; or
(3)  the Conditions Precedent to Conveyance specified in Paragraph
10(d) have not been met; or
(4)  the Purchaser does not pay the Purchase Price and take title to the
Property upon tender of conveyance by the Seller pursuant to the Agreement, and if any
default or failure referred to shall not be cured within thirty (30) days after the date of
written demand by the Seller,
then the Agreement, and any rights of the Purchaser, or any assignee or transferee,
in the Agreement, shall, at the option of the Seller, be terminated by the Seller, and neither the
Purchaser (or assignee or transferee) nor the Seller shall have any further rights against or liability

to the other under the Agreement.

(d)  Revesting Title in Seller Upon Happening of Event Subsequent to

Conveyance to Purchaser. In the event that subsequent to conveyance of the Property or any part

thereof to the Purchaser and prior to completion of the Improvements as certified by the Seller
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(1) the Purchaser (or successor in interest) shall default in or violate its
obligations with respect to the construction of the Improvements (including the nature and
the dates for the beginning and completion thereof), or shall abandon or substantially
suspend construction work, and any such default, violation, abandonment, or suspension
shall not be cured, ended, or remedied within three (3) months (six (6) months, if the default
is with respect to the date for completion of the Improvements) after written demand by
the Seller so to do; or

(2) the Purchaser (or successor in interest) shall fail to pay Property
taxes or assessments on the Property or any part thereof when due, or shall place thereon
any encumbrance or lien unauthorized by the Agreement, or shall suffer any levy or
attachment to be made, or any materialmen’s or mechanics’ lien, or any other unauthorized
encumbrance or lien to attach, and such taxes or assessments shall not have been paid, or
the encumbrance or lien removed or discharged or provision satisfactory to the Seller made
for such payment, removal, or discharge, within ninety (90) days after written demand by
the Seller so to do; or

3) there is, in violation of the Agreement, any transfer of the Property
or any part thereof, or any change in the ownership or distribution of the stock of the
Purchaser, or with respect to the identity of the parties in control of the Purchaser or the
degree thereof, and such violation shall not be cured within sixty (60) days after written
demand by the Seller to the Purchaser, then the Seller shall have the right to re-enter and
take possession of the Property and to terminate (and revest in the Seller) the estate
conveyed by the Deed to the Purchaser, it being the intent of this provision, together with
other provisions of the Agreement, that the conveyance of the Property to the Purchaser
shall be made upon, and that the Deed shall contain, a condition subsequent to the effect
that in the event of any default, failure, violation, or other action or inaction by the
Purchaser specified in subdivisions (b)(1), (2) and (3), failure on the part of the Purchaser
to remedy, end, or abrogate such default, failure, violation, or other action or inaction,
within the period and in the manner stated in such subdivisions, the Seller at its option may
declare a termination in favor of the Seller of the title, and of all the rights and interests in
and to the Property conveyed by the Deed to the Purchaser, and that such title and all rights

and interests of the Purchaser, and any assigns or successors in interest to and in the

20230712-ljw-gdb 14



Property, shall revert to and revest in the Seller: Provided, that such condition subsequent
and any revesting of title as a result thereof in the Seller

(@) shall always be subject to and limited by, and shall not
defeat, render invalid, or limit in any way, (i) the lien of any mortgage authorized by the
Agreement, and (ii) any rights or interests provided in the Agreement for the protection of
the holders of such mortgages; and

(b) shall not apply to individual parts or parcels of the Property
(or, in the case of parts or parcels leased, the leasehold interest) on which the Improvements
to be constructed thereon have been completed in accordance with the Agreement and for
which a certificate of completion is issued therefor.

(¢)  Resale of Reacquired Property; Disposition of Proceeds. Upon the

revesting in the Seller of title to the Property or any part thereof, the Seller shall use its best efforts

to resell the Property as soon and in such manner as the Seller shall find feasible, to a qualified

purchaser who will assume the obligation to make or complete the Improvements or such other

improvements in their stead as shall be satisfactory to the Seller. Upon such resale of the Property,
the proceeds thereof shall be applied:

(1)  First, to reimburse the Seller, on its own behalf or on behalf of the

City of Elkhart, for all costs and expenses incurred by the Seller and the City, including

but not limited to salaries of personnel, and attorney’s fees, in connection with the

recapture, management, and resale of the Property or part thereof (but less any income

derived by the Seller from the Property or part thereof in conmection with such

management); all taxes, assessments, and water and sewer charges with respect to the

Property or part thereof (or, in the event the Property is exempt from taxation or assessment

or such charges during the period of ownership thereof by the Seller, an amount, if paid,

equal to such taxes, assessments, or charges as would have been payable if the Property

were not so exempt); any payments made or necessary to be made to discharge any

encumbrances or liens existing on the Property or part thereof at the time of revesting of

title thereto in the Seller or to discharge or prevent from attaching or being made any

subsequent encumbrances or liens due to obligations, defaults, or acts of the Purchaser, its

successors or transferees; any expenditures made or obligations incurred with respect to

the making or completion of the Improvements or any part thereof on the Property or part

20230712-ljw-gdb 15



thereof: and any amounts otherwise owing the Seller by the Purchaser and its successor or
transferee; and

2) Second, to reimburse the Purchaser, its successor or transferee, up
to the amount equal to (a) the sum of the purchase price paid by it for the Property (or
allocable to the part thereof) and the cash actually invested by it in making any of the
Improvements on the Property or part thereof, less (b) any gains or income withdrawn or
made by it from the Agreement or the Property. Any balance remaining after such
reimbursements shall be retained by the Seller as its property.

® Other Rights and Remedies of Seller; No Waiver by Delay. The Seller shall

have the right to institute such actions or proceedings as it may deem desirable for effectuating the
purposes of this Section, including the right to execute and record a written declaration of the
termination of all the right, title, and interest of the Purchaser, and except for such individual parts
or parcels upon which construction of that part of the Improvements required to be constructed
thereon has been completed, in accordance with the Agreement, and for which a certificate of
completion is to be delivered, and subject to approved mortgage liens and leasehold interests in
the Property, and the revesting of title thereto in the Seller: Provided, that any delay by the Seller
in instituting or prosecuting any such actions or proceedings or otherwise asserting its rights
hereunder shall not operate as a waiver of such rights or to deprive it of or limit such rights in any
way, nor shall any waiver in fact made by the Seller with respect to any specific default by the
Purchaser under this Section be considered or treated as a waiver of the rights of the Seller with
respect to any other defaults by the Purchaser under this Section or with respect to the particular
default except to the extent specifically waived in writing.

(g)  Enforced Delay in Performance for Causes Beyond Control of Party. For

the purposes of any of the provisions of the Agreement, neither the Seller nor the Purchaser, as the
case may be, nor any successor in interest, shall be considered in breach of, or default in, its
obligations with respect to the preparation of the Property for redevelopment, or the beginning and
completion of construction of the Improvements, or progress in respect thereto, in the event of
enforced delay in the performance of such obligations due to unforesecable causes beyond its
control and without its fault or negligence, including, but not restricted to, acts of God, acts of the
public enemy, acts of the Federal Government, acts of the other party, fires, floods, epidemics,

quarantine restrictions, strikes, freight, embargoes, and unusually severe weather or delays of
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subcontractors due to such causes; it being the purpose and intent of this provision that in the event
of the occurrence of any such enforced delay, the time or times for performance of the obligations
of the Seller with respect to the preparation of the Property for redevelopment or of the Purchaser
with respect to construction of the Improvements, as the case may be, shall be extended for the
period of the enforced delay as determined by the Seller: Provided, that the party seeking the
benefit of the provisions of this Section shall, within ten (10) days after the beginning of any such
enforced delay, have first notified the other party thereof in writing, and of the cause or causes

thereof, and requested an extension for the period of the enforced delay.

(h)  Rights and Remedies Cumulative. The rights and remedies of the parties to
the Agreement, whether provided by law or by the Agreement, shall be cumulative, and the
exercise by either party of any one or more of such remedies shall not preclude the exercise by it,
at the same or different times, of any other such remedies for the same default or breach or of any

of its remedies for any other default or breach by the other party.
(1) Party in Position of Surety With Respect to Obligations. The Purchaser, for

itself and its successors and assigns, and for all other persons who are or who shall become,
whether by express or implied assumption or otherwise, liable upon or subject to any obligation
or burden under the Agreement, hereby waives, to the fullest extent permitted by law and equity,
any and all claims or defenses otherwise available on the ground of its (or their) being or having
become a person in the position of a surety, including, without limitation, any and all claims and
defenses based upon extension of time, indulgence, or modification of terms of contract.

14. NOTICES AND DEMANDS:

A notice, demand, or other communication under the Agreement by either party to the other
shall be sufficiently given or delivered if it is dispatched by registered or certified mail, postage
prepaid, return receipt requested, served by fax, or delivered personally, and

(1)  In the case of the Purchaser, is addressed to or delivered personally
to the Purchaser at the address set forth herein, and

(2)  In the case of the Seller, is addressed to or delivered personally to
the Seller at Municipal Building, 201 South Second Street, Elkhart, Indiana 46514, or at
such other address with respect to either such party as that party may, from time to time,

designate in writing and forward to the other as provided in this Section.
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15. SPECIAL PROVISIONS:
The Purchaser shall:

(1)  provide and pay for any and all insurance which shall be deemed
necessary by the Seller in order to insure it against any and all liability which might arise
out of the construction of any Improvements on the Property in limits commensurate with
the exposure of the Seller to liability considering the type of improvements being
constructed thereon and the Purchaser will provide the Seller with a certificate of insurance
indicating the same to be in full force and effect.

(2)  construct the Improvements on the Property in accordance with the
Construction Plans and Design Specifications for the Property established by the Seller
which Design Specifications are annexed hereto and made a part hereof as Schedule A.
16.  PROVISIONS NOT MERGED WITH DEED. None of the provisions of the

Agreement are intended to or shall be merged by reason of any deed transferring title to the
Property from the Seller to the Purchaser or any successor in interest, and any such deed shall not
be deemed to affect or impair the provisions and covenants of the Agreement.
17.  PURCHASER’S CONDITIONS TO CLOSING:
(a) Purchaser’s obligations under this Agreement are expressly conditioned
upon the occurrence of the following events:

(1)  The Property has been re-zoned for residential use and Purchaser
shall have received the LIHTC Award,

(2)  The paragraph 7 contingencies have been satisfied;;

3) Seller shall have provided a ten percent (10%) match of the allowed
Credits which credit match consists of and includes the original offering prices of the
properties, demolition costs, street improvement costs, environmental review and
remediation costs, and other City costs related to the Property allowed by applicable law
or regulation;

(4)  The Title Company shall be ready, willing and able to issue the Title
Policy in the form required as of the Closing Date;

%) Seller shall be ready, willing and able to deliver to Purchaser on the
Closing Date the fully executed Limited Warranty Deed, as required hereunder; and

20230712-ljw-gdb 18



(6)  Purchaser and/or the Title Company shall have received such other
documents as, in the opinion of the title insurer, are necessary to complete the transactions
contemplated by this Agreement, including without limitation a fully executed Indiana
Disclosure of Sales form.

(b)  In the event that satisfaction of any of the conditions described in (a)(2)
through (5) in this Paragraph shall not have timely occurred, Purchaser shall have the option to
waive such condition and thereupon remain obligated to perform this Agreement; or terminate this
Agreement. In the event the condition set forth in (a)(1) in this Paragraph shall not have timely
occurred, this Agreement shall automatically terminate. Except as otherwise herein specifically
provided, upon termination of this Agreement by Purchaser pursuant to this Paragraph, neither
party shall thereafter be under any further liability to the other.

18. SELLER’S CONDITIONS TO CLOSING:

(a) Seller’s obligations under this Agreement are expressly conditioned upon
the occurrence of the following events: (1) the Conditions Precedent to Conveyance specified in
Paragraph 10(d) have been met; and (2) Purchaser shall have delivered to the Closing Agent the
Purchase Price on the Closing Date, and all other documents required by the title company.

(b)  In the event that satisfaction of any of the conditions set forth in (a)(1) in
this Paragraph shall not have timely occurred in this Agreement shall automatically terminate if
the conditions in (a)(2), described in this Paragraph, shall not have timely occurred through no
fault of Seller, Seller shall have the option to waive such condition and thereupon remain obligated
to perform this Agreement; or terminate this Agreement. Except as otherwise herein specifically
provided, upon termination of this Agreement by Seller pursuant to this Paragraph, neither party
shall thereafter be under any further liability to the other.

19. SALES EXPENSES: Purchaser agrees to pay all costs associated with this
transaction, and all closing costs and expenses, in cash prior to or at the Closing.

20. ATTORNEY’S FEES: Any signatory to this Agreement who is the prevailing
party in any legal or equitable proceeding against any other signatory brought under or with
relation to the Agreement or transaction shall be additionally entitled to recover court costs and

reasonable attorney’s fees from the non-prevailing party.
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21.  DUTIES OF PURCHASER AND SELLER AT CLOSING:

(a) At the closing, Seller shall deliver to Purchaser, at Purchaser’s sole cost and
expense, the following:

(1) A duly executed and acknowledged Limited Warranty Deed
conveying title in fee simple to all of the Property, subject to the conditions herein set forth,
and execute a Vendor’s Affidavit;

2) Execute all other necessary documents to close this transaction.

(b) At the closing, Purchaser shall perform the following:

(1)  Pay the cash portion of the Purchase Price; and

(2)  Execute all other necessary documents to close this transaction.

22. CONDEMNATION: If prior to Closing Date condemnation proceedings are
commenced against any portion of the Property, Purchaser may, at its option, terminate this
Agreement by written notice to Seller within ten (10) days after Purchaser is advised of the
commencement of condemnation proceedings, or Purchaser shall have the right to appear and
defend in such condemnation proceedings, and any award in condemnation shall become the
property of Seller.

23. STATUTORY REQUIREMENTS: The Property is being conveyed under L.C.
36-7-14-22 and the Purchaser agrees to the following:

(a) The Purchaser will develop the Property as Lease to Own town homes to
provide low and moderate income housing for families (the “Development”);

(b)  The Purchaser will complete the Development within the time specified in
this Agreement;

(c) The Purchaser will develop the property in a manner that is similar to and
consistent with the use of the other properties in the area served by the Purchaser.

24,  MISCELLANEOUS:

(a) Any notice required or permitted to be delivered hereunder, shall be deemed
received when personally delivered or sent by United States mail, postage prepaid, certified and
return receipt requested, addressed to Seller or Purchaser, as the case may be, at the address set
forth below the signature of such party hereto.

(b)  During the term of this Agreement, Seller shall entertain no competing

offers nor shall it negotiate with any third person or entity for the sale of this Property.
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(©) Both Purchaser and Seller agree that there are no brokers involved in this
Agreement.

(d)  Purchaser reserves the right to assign its interest in this Agreement to
affiliates of Purchaser without recourse to the Purchaser. In the event of such assignment,
Purchaser shall have no personal liability to the Seller or to any third party on account of this
Agreement. In the event of assignment, all Purchasers’ rights under this Agreement will transfer
to the Assignee.

(e) This Agreement shall be construed under and in accordance with the laws
of the State of Indiana.

(H This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective legal representatives, successors and assigns.

(g)  Incase any one or more of the provisions contained in this Agreement shall
for any reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity,
illegality, or unenforceability shall not affect any other provision hereof, and this Agreement shall
be construed as if such invalid, illegal, or unenforceable provision had never been contained herein.

(h) This Agreement constitutes the sole and only agreement of the parties hereto
and supersedes any prior understandings or written or oral agreements between the parties
respecting the transaction and cannot be changed except by their written consent.

(1) Time is of the essence of this Agreement.

)] Words of any gender used in this Agreement shall be held and constructed
to include any other gender, and words in the singular number shall be held to include the plural,
and vice versa, unless the context requires otherwise.

(k)  Allrights, duties and obligations of the signatories hereto shall survive the
passing of title to, or an interest in, the Property.

) This Agreement may be executed simultaneously or in two or more

counterparts, each of which shall be deemed an original, but all of which together shall constitute

one and the same instrument,

[Signature page follows]
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“PURCHASER”

Advantix Development Corporation

By:

%@Am

Timothy Martin, COO

Purchaser’s Taxpayer LD. #
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“SELLER”

City of Elkhart, Indiana,
Department of Redevelopment

By:
Sandra Schreiber, President
Elkhart Redevelopment Commission
201 S. Second St.
Elkhart, IN 46516



STATE OF INDIANA )
) SS:
COUNTY OF ELKHART )
Before me, Gary D. Boyn, a Notary Public within and for said County and State, on this

day of , 2023, came the City of Elkhart, Department of

Redevelopment, by Sandra Schreiber and Alex Holtz, President and Secretary, respectively, of its
Redevelopment Commission, who as such President and Secretary, for and on behalf of the City

of Elkhart, Department of Redevelopment, acknowledged the execution of the foregoing

Agreement.
WITNESS my hand and official seal.
(Signature)
(Printed) Gary D. Boyn
STATE OF INDIANA )
) SS:
COUNTY OF ELKHART )
Before me, , a Notary Public in and for said County and State, on
this  day of , 2023, personally appeared
and , the President and Secretary of Advantix Development

Corporation, and acknowledged the execution of the foregoing Agreement.

Notary Public

This Instrument was prepared by Gary D. Boyn of the law firm of Warrick & Boyn, LLP, 861
Parkway Avenue, Elkhart, Indiana 46516. 1 affirm, under the penalties for perjury, that I have
taken reasonable care to redact each Social Security number in this document, unless required by

law.  Gary D. Boyn

20230712-ljw-gdb 23



Parcel 1:

Exhibit A
Legal Description

Legal Description for 1701 Sterling Avenue:

Lots Numbered 44, 45, 46, 47, 48, 49 and 50 as the said Lots are known and
designated on the recorded Plat of Hudson — Sterling Addition to the City
of Elkhart, Indiana; said Plat being recorded in Deed Record 115, page 413
in the Office of the Recorder of Elkhart County, Indiana.

ALSO: the vacated 16 foot alley abutting and adjoining the above described
real estate.

ALSO: a 33 foot strip of land lying between the Westerly extension of the
South line of Lot 44 in Hudson — Sterling Addition to the City of Elkhart,
and the Westerly extension of the North line of Lot 50 in said Addition
bounded on the West by the Eastern line of the right-of-way of the New
York Central Railroad Company and on the East by the Western line of a
vacated 16 foot alley.

Subject to covenants, restrictions and easements of record.

Tax ID No.  20-06-09-335-001-000-012
20-06-09-335-002-000-012
20-06-09-335-003-000-012
20-06-09-335-004-000-012
20-06-09-335-005-000-012
20-06-09-335-006-000-012
20-06-09-335-007-000-012
20-06-09-329-036-000-012

Parcel 2:

Tract B as the said Lot is known and designated on the Recorded Replat of
Lots 51-78 Hudson Sterling Addition to the City of Elkhart; said plat being
Recorded in Plat Book 33 page 90 as Instrument No. 2011-18408 in the
Office of the Recorder of Elkhart County, Indiana

Tax ID No.  20-06-09-329-003.000-012
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Parcel 3:

Lot Numbered 114 in Hudson Sterling Addition to the City of Elkhart,
Indiana, said Plat being recorded in Deed Record 115, page 413 in the
Office of the Recorder of Elkhart County, Indiana,

Commonly known as: Adj. NW of 1726 Sterling Avenue, Elkhart, Indiana
46516

Tax ID Number: 20-06-09-406-007.000-012
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SCHEDULE A

DESIGN SPECIFICATIONS

The Intended Use consists of 39 townhomes and 1 single family residence to be constructed
by Purchaser (“Project”), as shown on the attached Architectural Site Plans.

The Project fagade and plans will be substantially as shown in the attached Schedule B
drawings.

The Project will incorporate a business center with free wi-fi, dog park and playground.

The site plans are subject to revision and final approvals as set forth in the Agreement.
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SEEEERE

ARCHITECTURAL SITE PLAN

SCALE: 1/64"=1"-0"
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SCHEDULE B

SITE PLAN

29
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SCHEDULE C

Grantee’s Address: Mail Tax Statements To:

LIMITED WARRANTY DEED

THIS INDENTURE WITNESSETH, that the City of Elkhart, Indiana, for and on behalf of
its Department of Redevelopment, whose address is 229 South Second Street, Elkhart, Indiana
46516, (“Grantor™), sells and conveys to , whose address is
, Indiana (“Grantee™), for and in consideration of One
and 00/100 Dollars ($1.00), and other valuable consideration, the receipt whereof is hereby
acknowledged, all Grantor’s rights, privileges, appurtenances, and immunities, and warrants the
following described real estate, in the City of Elkhart, County of Elkhart, State of Indiana, is free
and clear from any encumbrances done or suffered by Grantor, and it shall defend Grantee against
lawful claims and demands of all persons claiming by, under, or through Grantor, to-wit:

All that certain parcel or parcels of land located in the City of Elkhart, County of Elkhart, State of
Indiana, more particularly described as follows:

LEGAL

Tax ID Numbers:

(hereinafter referred to as the “Property”)

SECTION 1.
This Deed is subject to the covenants, conditions, restrictions and provisions of an
agreement entered into between the Grantor and the Grantee on the day of
;. 20 , identified as “Purchase and Development Agreement by and

b bl

between the City of Elkhart, Department of Redevelopment and
(hereinafter referred to as the “Agreement”). None of the provisions of the Agreement shall be
deemed merged in this Deed. The Grantee shall not convey this Property, or any part thereof,
without the consent of the Grantor until a certificate of completion releasing the Grantee from the
obligations of said Agreement as to this Property, or such part thereof then to be conveyed, has

been placed of record.

The Grantee shall promptly begin and diligently prosecute to completion the
redevelopment of the Property through the construction of the improvements thereon, as provided
in the Agreement. Such construction shall in any event be begun no later than

, 20 , and be completed within (__ ) months from such date.
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The above and foregoing agreements and covenants pertaining to the construction of the
improvements as provided in the Agreement and the commencement and completion thereof shall
be covenants running with the land, and they shall be binding, to the fullest extent permitted by
law and equity, for the benefit of and in favor of the community and the Grantor, and enforceable
by the Grantor, its successors and assigns, against the Grantee, its successors and assigns, and
every successor in interest to the Property, or any part thereof or any interest therein.

Promptly after completion of construction of the Improvements and satisfaction of the
requirements for occupancy and use as set forth in the Agreement, the Grantor will furnish the
Grantee with an appropriate instrument so certifying. Such certification by the Grantor shall be
(and it shall be so provided in the certification itself) a conclusive determination of satisfaction
and termination of the agreements and covenants of the Agreement and of this Deed with respect
to the obligations of the Grantee, and its successors and assigns, to construct the Improvements

and use the premises.

All certifications provided for herein shall be in such form as will enable them to be
recorded with the Recorder of Elkhart County, Indiana. If the Grantor shall refuse or fail to provide
any such certification in accordance with the provisions of the Agreement and this Deed, the
Grantor shall, within ninety (90) days after written request by the Grantee, provide the Grantee
with a written statement indicating in adequate detail in what respects the Grantee has failed to
complete the improvements in accordance with the provisions of the Agreement or is otherwise in
default, and what measures or acts it will be necessary, in the opinion of the Grantor, for the
Grantee to take or perform in order to obtain such certification.

SECTION 2.

In the event the Grantee herein shall, prior to the recording of the certificate of completion,
hereinabove referred to:

(a)  Default in or violate its obligations with respect to the construction of the
improvements provided for in this Deed and the Agreement, or shall abandon or substantially
suspend construction work, and any default or violation, abandonment or suspension shall not be
cured, ended or remedied within three (3) months (six (6) months if the default is with respect to
the date for the completion of the improvements) after written demand by the Grantor so to do; or

(b)  Fail to pay real estate taxes or assessments on the Property or any part
thereof when due, or shall place thereon any encumbrance or lien unauthorized by the Agreement
with the Grantor, or shall suffer any levy or attachment to be made, or any materialmen’s or
mechanic's liens, or any other unauthorized encumbrance or lien to attach, and such taxes or
assessments shall not have been paid or the encumbrance or lien removed or discharged, or
provisions satisfactory to the Grantor made for such payments, removal or discharge, within ninety
(90) days after written demand by the Grantor so to do; or

(c) There is, in violation of the Agreement or of this Deed, any transfer of the
Property, or any part thereof, and such violation shall not be cured within sixty (60) days after
written demand by the Grantor to the Grantee;
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then the Grantor shall have the right to re-enter and take possession of the Property and to terminate
and revest in the Grantor the estate conveyed by this Deed to the Grantee, its assigns or successors

in interest.
SECTION 3.
This Deed is also given subject to the following:

(a) SUBJECT TO, easements of record and to all utilities located on the
Property.

(b) SUBIJECT TO, ta<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>